COMMISSION OF INQUIRY INTO ALLEGATIONS OF POLICE
INEFFICIENCY IN KHAYELITSHA AND A BREAKDOWN IN
RELATIONS BETWEEN THE COMMUNITY AND POLICE IN
KHAYELITSHA

COMPLAI NANT ORGANI SATI ONS6 HEADS OF Al

INTRODUCTION

The Safety, Crime andPolicing Context in Khayelitsha

1. Over the course of the ACommi ssion of
Inefficiency in Khayelitsha and a Breakdown in Relations between the
Community and the Police in Khayelitsh
evidene, including affidavits, oral testimony and expert reports have been
considered. The following cases submitted by the Social Justice Coalition,
Treatment Action Campaign, Equal Education, Ndifuna Ukwazi, and the Triangle
Project represent a microcosm @t lin Khayelitsha and the context in which

crime and policing occurs:



1.1 In 2009 Ntombentsha Beja, at the age of 74, was stabbed in the chest

while going to a community toilet in Makhaza.

1.2 I n 2010 Makhosandil e O6Scared Qezo

relieving himself in a bush, as there were no accessible toilets nearby.

1.3 Nandipha Makeke was raped and murdered while using a communal
toilet.?
In 2009 Zanele Xaki, 15 years old from RR section, was crossing the
intersection of Palma and Landsdowne to go toiket in the evening

when she was knocked down by atar.

1.4 In 2009 Sithembile Sitsha was killed in a hit and run accident at night

while crossing Landsdowne Road.

1.5 Thabani and his brother, Subusiso Zitwana, entered their school through
broken fences durindhe gang wars at iQhayiya Senior Secondary

School®

1Bundle 1(5)(D) Gavin Silber Affiddt; par 66.

2 Bundle 1(5)(E) Affidavit of Phumeza Mlungwana, par®i
3 Bundle 1(5)(E) Affidavit of Mandla Majola, par &5.
4Bundle 1(5)(D) Gavin Silber Affidavit, par 72.

5 Bundle 1(5)(E) Affidavit of Yoliswa Dwane, par 49.

6 Transcript of Sifiso Zitwana, pages 262260.



1.6 Thandokazi Njamela nearly lost her life while buying alcohol in a

shebeen.

1.7 Monica Mandindi lost her daughter, Zoliswa Nkonyana, who was

drinking at a shebeén.

2. Every year thousands of individuals araimilies experience crimes involving
extreme violence, including murder and rape, as well as the loss of meagre
income and property through aggravated robbeBeople living in informal

settlemerd are amongtthe most vulnerable in our society.

3. The evidence submitted by Dr Deborah Kaminer, Dr Genine Josias and Ms Vicky
Igglesden illustrated the particular impact of crime on vulnerable people,
including children; women; refugees; asylum seekers; and immigrants in
Khayelitsha. Ms Funeka Soldaat leded the vulnerability of the Lesbian, Gay,

Bisexual, Transgender and Intersex community, particularly in public spaces.

4. Sifiso Zitwana describes life in informal settlements and the additional

vulnerability of people living under conditions of povertydanequality:

"Bundle 2(5) File 24 T.N.

8 Bundle 1(5)(E) Affidavit of Mandla Majola, par 73L.

9 Bundle 4(1) 3. Kaminer Report June 2013; Bundle 6(1) 6. IgglesdonfRemiEdited December 2013; Bundle
7(5) Dr Genine Josias (redacted statements).



A Wh e n |l 6m saying t hat anot her per
understand our pain of someone living in a shack, even living in a shack,

just living in a shack is not safe. Also when growing up when you what

the problems areinthearea,tha i s why |1 dm saying pe
understand or understand the situation but without living there they will

not know what it feels like.

Living in an informal settlement area, a place with no lights, which is
dark at night where sometimes you havegdaand relieve yourself in the
bushes. Sometimes you have to go and get water from a different street

which is not your street. That is also not safe.

Also not seeing policeeven i f theyoére not in a
come In so that people kaee or be visible. Also when there is a fire in

the area the community and the fire brigades are very far from where the
fire 1 s taking place because they
area, those things are r egihglthat not
people that have not lived or experience that would not know what it feels

| i Ko . O

10 Transcript of Sifiso Zitwana, pages 262Q60.



Zitwanads insights illustrate the dang

the lack of access to services such as toilets and water. Even walking to school
increases the risk of becoming a victim of violent crime. This is not simply an
infringement of fundamental rights, but also increases levels of crime. The City
of Cape Town describes this as situational crime. This increased burden of crime

has a diret impact on the efficiency and impact of policing.

Vulnerability of people living in Khayelitsha

6.

In his report to the Commission, Professor Jeremy Seekings revealed that only
38% of the Khayelitsha population live in formal housing: 15% liveaockyard
dwellings, which are in mostly formal areas, and 46% in shacks. All of the
backyard and many of the shack dwellings are to be found in generally formal

areast!

The median household income for Khayelitsha is only ®ZD per year, half of
the R40000 for Cape Town as a whole. At least 74% of households earn less

than R1000 per month?

11 Bundle 5(1) Jeremy Seekings Dec 2013, page 7.
12Bundle 5(1) Jeremy Seekings Dec 2013, page 14.



8. A shortage of employment opportunities leads to further frustration among the
youth, causing a minority to turn to crime. The unemployment rate (including
discourged work seekers) among young adults aged 20 to 29 in Khayelitsha is
40%, compared to just 26% for Cape Town as a whol@nly 45% of these
young adults have completed secondary school, according to the results of the

2011 Census, further limiting opponities 14

9. By and large residents of Khayelitsha do not feel safe in their community: 31% of
young adults do not feel safe walking in their neighbourhood during the day, and
85% do not feel safe at night. Furthermore, a lack of trust in the police rasulted
56% of respondents to a survey saying that they would not report their home
being broken intd> Young men are mainly employed in private security, and

women in domestic worké

Responsibilities of Local Government

10. The City of Cape Town recognises th&atenship between safety and crime, and
the vulnerability of people in Khayelitshadn its Social Development Strategy,

the City says:

B Bundle 5(1) Jeremy Seekin§ec 2013, page 15.

14 Bundle 5(1) Jeremy Seekings Dec 2013, page 18.
15Bundle 5(1) Jeremy Seekings Dec 2013, page 24.
16 Bundle 5(1) Jeremy Seekings Dec 2013, page 17



APeople with | ow incomes often | ive
the City in areas, which are vulnerable t@dding, fire and disease.

These areas are often crimi@den and, hence, more resources need to

be allocated to these areas to make them safer, cleaner and prevent fires,

flooding ahd disasters. o

11. The City also recognises that policing alone cargf@ctively reduce rising

crime levels:

AThe causes of crime are complex an

and law enforcement cannot solve these problems &fone.

-

The placement of communal toilets, water pipes and other utilities will be
cognisant ®the need to prevent opportunities for crime. In addition, the
City shall situate new municipal buildings in areas that improve safety and

\

access®bility.o

"City of Cape Town. (2012) fASocial Devel opment Strate
BCityof Cape Town.Z012) #ASoci al Devel opment Strategyo, page 1:
®City of Cape Town. (2012) fASocial Devel opment Strate



12. According to the statement submitted by Mr Richard Bosman, Executive Director
of the Cityof Capedwndés Directorate of Safety ar
to make Cape Town as safe as possible
those regulating public drunkenness and riotous behaviour; and through the use of
sophisticated technology, such a<T/ cameras and portable finger print

scannerg?

13. This is reinforced by the Violence Prevention through Urban Upgrading (VPUU),
a pilot project of the City of Cape Town. According to Bosman, the goal of this

project is:

NRét he transf or mad Khayalitslafinto i ibeanttsafeyn s h i
and attractive place for its residents, but most importantly, into a
community that is environmentally, economically and socially

sustainable.

VPUU aims not only to reduce crime and increase safety levels but to
also ugrade neighbourhoods, improve social standards and introduce

sustainable community pro*ects to e

20Bundle 4(2) File § Affidavit of Richard Bosman, par 38.
21 Bundle 4(2) File § Affidavit of Richard Bosman, par 887.



14. The project was started in Harare because of the unbearably high levels of
murder, robbery and domestic violence in the &teblarare still has one of the

highest levels of reported violent crimes in the country.

15. The City is also responsible for enforcing traffic rules and other bylaws.

AByl aws are more administrative 1in
car as an example by traffic officer, the only time we will get involved
with the court process S once Yyol
summons has been issued, because the moment a summons has been
issued it develops into a formal prosecution document. So when we talk
about i nvestigation itbés not cri me
infringements of bylaws and regulations where a barking dog, a noise
nuisance, somebody complaining about cars parking in the driveway and
their investigation would merely be to got@nd ascertain if the offence

is happening and then issue the ticket. You would then have the option to
pay the fine; alternatively, if you do not wish to pay it you can then

contest it ®nd go to court. o

22Bundle 4(2) File81 Affidavit of Richard Bosman, par 93.
2 Transcript of Richard Bosman, pages 1-200.3.
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16. According toMr Bosman, the City has the followingsponsibilities related to

alcohol regulation:

Aéin t er ms of deal ing wi t h shebee
operations. The police would normally ask our law enforcement staff to
assist them, to go with, and they would then not just look at a shebeen,

they would look at a host of other issues. They would look at the zoning

of the premises, they look at whether any illegal structures are on the
premises, whet her therebds any illeg
operating a business illegally. Sth& City would assist the police from
another angl e, so it woul dndét just
want to deal with, they would want The City to put pressure on the home
owner to be more compliant also in terms of if there is any contravention

of building®regulations. o

17. Recognising the link between poor street lighting and increased crime at night,
Bosman claims that the City has installed street lighting, where it is possible to do
so, and high mast lighting to cover informal areas where thdittle to no road

acces®?

24 Transcript of Richard Bosman, pages 1:200.3.
25Bundle 4(2) File 8 Affidavit of Richard Bosman, par 134.
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18. The City has also undertaken to remove bushes from crime hotspots to improve
visibility in those areasThe bush clearing project, according to Bosman, is done
in collaboration with SAPS, the Environmental Resource Management

Department, City Parks, CPFs and-sainincils?®

19. The importance of infrastructure in building safer communities is revealed by the
Depart ment of Community Safetybds (DoCSES

safety?’

20. Safe schools are also recognised as a priority, with the DoCS appointing members
of the public to the Expanded Public Works Programme (EPW®)por ov i d e
basic security services at highi s k s cAtthmugh BroGilbert Lawrence
admits that the programnieas been held back duefiop oor contr ol m €

| ack of |l ocal aofwnership, and fraudo

Effect of poor infrastructure on levels of crime

21. Brigadier Dladla testified before the Commission that, based on his experience,
improving infrastructure and the livingpnditions of Khayelitsha residents would

have a significant effect on reducing violent crime:

%6 Bundle 4(2) File 8§ Affidavit of Richard Bosman, p&k68-169.
27Bundle 2(3) File 13 Affidavit of Gilbert Lawrence, par 46.
28 Bundle 2(3) File 13 Affidavit of Gilbert Lawrence, par 110.
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~

ASo what | ' m saying, I f we can i mpr
condition of the people of Khayelitsha and patectrify the houses and

the streets tdnave lights, the people to have proper housing, not shacks;

and i f you have a proper house you
need to go out when you have to utilise the toilet, if you came late from

work you have to fetch water there are night,ifsbe has water in the
house you donot have to police tha

living of Khayelitsha.

And also make sure that there are facilities for the Khayelitsha youth to
engage, because there are no facilities, nothing. We even hae¢ s

soccer, play on the street. There is one field in Sector 6 that is run by
Amandl a Football Cl ub, but I t O0s N
Khayelitsha. The people of Khayelitsha need to be catered for in all

respects so that they can stop being violent

Because if you look at some of the things, some people will fight over

water that is the used water that is spilled into my yard, there's nowhere



to spill water. So if you can look at all those things it will help to reduce

the viol®nt crimes. o

22. In hisexpert report to the Commission, Dr Chris de Kock linked the reduction of
crime to the creation of a safer environment. In his report he used the example of

Alexandra in Gauteng:

néin Alexandr a, Johannesburg there
settlenent with many toilets. When ladies went there in the middle of the
night, rapist were waiting. Many years back the late Minister Steve
Tshwete visited Alexandra and when he received a crime briefing he was
informed about this. He personally intervened aodnvinced the
Metropolitan Council to move the toilets closer to the shacks. This had
the result of a very significant decrease in rape in Alexandra. The late
Minister after that became a very strong supporter of the idea of analysis
and even on various oasions asked the SAPS management to strengthen

the Crime Information Analysis Cent

23. The effectiveness of crime intelligence and preventing situational crime also

relies on cooperation between SAPS, the City and the community. As De Kock

2 Transcript of Brigadier Zithulele Dladla, page 3404.

¥Chris Paul de Kock. (2014) amnd ICsilme Ebmbatiwnwg imt &t
par 19.
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shows, the radtction of rape at toilets in Alexandra was effected through such

cooperation.

Access to basic services in Khayelitsha and the original complaint

24. In describing the level of access to toilets in Khayelitsha the General Secretary of

the Social Justice Coalin, Ms Phumeza Mlungwana, said:

Aln my experience, toilets in infor
where a granny, child or any other person can undertake one of the most
basic human functionséA toilet or u
where volence against the person in the form of assault, robbery and
sometimes even rape and murder occur daily. Together with water access

\

points, they are also places offille a I3t h . o

25. In their original complaint to the Western Cape Premier the complainant

organsationsstated the following abouthayelitsha:

AnThe area suffers from extremely
unemployment. Many of its inhabitants are unemployed and the majority

of the unemployed are young men and women of working age.

31 Bundle 1(5)(E) Affidavit of Phumeza Mlungwana, par 18.



Khayelitsha is a combination of formal and informal settlementsplBeo

in formal areas live in brick homes that are connected to the electricity

grid, have water and sanitation services and regular refuse removal.
Many residents, however, continue to live in informal structures,
commonly referred tyardes.Peodlskha livékis 0 or
informal settlements and as backyarders do not have adequate housing,
access to electricity, clean and safe water and sanitation services, and
consistent refuse removal. As a result of living in such unhealthy an
environment, tare are high levels of iliness, especially affecting children

and the elderly.

Crime is a much more dangerous and pervasive threat for people living
in overcrowded, undeserviced neighbourhoods and informal
settlements than in middtdass suburbs. Peagpliving in these areas are
often assaulted, robbed, raped and murdered while engaged in activities
that others take for granted, such as using the toilet or accessing
transport to work.22 A lack of infrastructure such as street lights and
roads makes thesareas far more dangerous than those that enjoy such

amenities.



1€

Community members report that girls and women are frequently beaten
and raped whilst walking to and from communal toilets or fetching water
from communal taps close to their homes, while dbimabuse poses a
threat to the safety of many women within their own homes. Between
March 2003 and March 2011 there has been a 9.36% increase in the

number of reported sexual crimes reported in Khayelitsha.

Property crimes such as burglaries, theft amblvery are rife and are
often not reported to the police because they do not receive the necessary

atterd ion. 0O

26. Professor Seekings confirmed that 7%, or 8 000, Khayelitsha households are

27.

forced to use bucket toilets, and 10% reported not having any docessilet at
. Access to basic services in general is poor, with one in three households not
having access to water; one in four not having access to a flush toilet connected to
a sewage system; and one in five not having access to electricityutarregfuse

collection33

In her submission before the Commission, Ms Mlungwana testified that the abuse

of alcohol was made worse by an abundance of taverns and shebeens. Many of

32 Complaint of 28 November 2011, Western Cape High Court Record, Bundle 1, page87373
33 Bundle 5(1) Jeremy Seekings Dec 2013, pafe 8



17

them are unlicensed. These places are often the scene of drunken caorfi®ntat

which lead to violence and sometimes even mufder.

28. In his submission to the Commission, Mr Silber identified the difficulties faced
by police vans, ambulances and fire trucks due to little or no road access to the
informal settlements. Often theseeas can only be accessed via informal

pathways that are too narrow to drive throdgh.

29. Many areas of Khayelitsha are also in total darkness during the night. The high
mast lights in the informal areas are completely insufficient. The few street lights

that do exist are often not workiri§.

30. There is also completely inadequate enforcement of the traffic laws, and
Khayelitsha has the highest pedestrian mortality rate in the Western®*'Cape.
Vehicles often speed down the busiest roads, such as Landsdownevidoéely
speed bumps or traffic lights regulate the speed or flow of traffic. Recounting his

own experience, Mr Silber says:

~

Al have personally seen the traffic

Way and Lansdowne Road dysfunctional on a regular pasisertain

34 Bundle 1(5)(E) Affidavit of Phumeza Mlungwana, par 99.
35 Bundle 1(5)(D) Gavin Silber Affidavit, par 60.
%6 Bundle 1(5)(D) Gavin Silber Affidavit, par 64.
37 Bundle 1(5)(D) Gavin Silber Affidavit, par 69.
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occasions remaining in such a state for weeks. | have seldomly seen
traffic police patrolling the area. | have never seen a speed trap along

any one of Khayelit®haots busy thoro

31. Based on his experience as a community activist wgrkiith the Social Justice
Coalition (SJC) in Khayelitsha, Mr Zackie Achmat recognised the need for proper

infrastructure and safe schools. In his statement to the Commission he said:

AThrough the campaigns for a safe <c
for infrastructure to make the Khayelitsha community and all other
informal settlement residents feel safe in their homes, schools and in
public transport.

My involvement in EE and NU taught me how dangerous schools are for
learners, even though | was awarkthis in the 1980s when gangs called

the fiJack Rollerso targeted mainly

gang rape®®in Soweto. o

32. This Commi ssionb6s terms of reference a
Service (SAPS). They do not include any othgency of local or provincial

government tasked with creating a safe Khayelitsha.

%8 Bundle 1(5)(D) Gavin Silber Affidavit, par 70.
%9 Bundle 8(3) Statement no. 45Affidavit of Zackie Achmat, par 4@1.



33.

34.

1¢

However, this Commission has an obligation to make recommendations to the
Premier (which in turn must be forwarded to the Minister of Police) which will
enhance cooperatiobetween all spheres of government. Such cooperation
between different arms of government will assist in respecting, protecting and
advancing the fundamental rights of Khayelitsha residents such as the rights to

life, dignity and freedom from all forms efolence.

It is with this context in mind that we turn to address the issues identified by the

Commission in Notice 17.
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B. OPERATIONAL ISSUES: VISPOL

Sector policing

35. The concept of sector policing is derived largely from the British modelrms
of which sector policing is an integral component of community policing. It
requires a policing precinct to be divided into small managerial sectors, with
police officers assigned to the sectors on a-time basis. The concept is
underpinned byhe belief that if officers regularly patrol their own sectors they
will be able to identify problems arising in them and come up with appropriate

solutions?°

36. Sector policing was applied in South Africa in terms of a 2003 draft National
Instruction on sectopolicing. National Instruction 3 of 200@®rmalised the
concept. lrequired that each station precinct should be divided into sectors, with
each sector being patrolled by one vehicle with a passenger and a driver deployed
to it. The vehicle should cg/ a mobile phone which should be readily available
and accessible to members of the public residing in the sector. In addition, each
sector should have a seccmmmander However, according to Dr Johan Burger,
the 2009 National Instruction created smonfusion about how the concept

should be applied, as the sector manager became in effect the operational

40 Report of Dr Johan Burger, Bundle 12, expert reports, item 9, page 14.
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commander of policing in the sector, rather than a community organiser and

mobiliser#!

37. General Schooling and Commander Leamy in their analysis ofindents
provided from the Khayelitsha police statoaver the period from 1 January
2010 to 31 August 2012made the following findings in respect of sector

policing:

37.1 The sector policing strategy was not bearing fruit in Lingelethu West.
The SAFS 15 forns (duty rosters)they studied indicated that this was
primarily due to the high absenteeism rate, resulting in insufficient
members being availabfer deploynentto each of the four sectors into

which the station had been dividethd

37.2 In the Site Bpolice station, which had been divided into six sectors, it

was rarely the case that each sector was patrolled by a single ¥&hicle.

38. The August 2012 Tshabalala Task Team réptotind that

“Dr B u repgod,opcis page 17.
42 Schooling and Leamy report, Bundle 9, Assessment of SAPS documents, Item 1, page 24, parag@ths 82
“Bundle 1, Record of the Western Cape High Court,

Ann
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38.1 At the Khayelitsha police station the resources allocated to sector
policing were decreasing as members were redeployed from sector
policing to perform other functionsBy August 2012only one member
and a vehiclewere deployed to each of thsix sectors at the station,
resulting in a negative impact both on wisibility of the police in the

sectors as well as on the reaction time to complatratsd

38.2 The provincial guidelines with regard to sector policing were not being
complied with at the Harare and Lingelethu West police sta{msaiad
been demonstrated @arlier provinciainspection repor)s This was as a
result of a shortage of resources hampering the implementation of

effective sector policing?

39. Dr Johan Burger in his report contended tthet confusion created KHyational
Instruction 3 of 2009equring sector commanders and sector teams to perform
operational policing duties, result@d sectorteans duplicaing the role of crime

prevention units This led toa situation where staffing for crime prevention and

“Tshabal al a Task Te a ntotheeHmlo Cotrt, Recnd, page 690, paragraph B17 o
45 Tshabalala Task Team report, High Court record, page 690, paragraph 7.1.3.



40.

41].

sector pol i ci nextrenmhiyt sdi Wwd u lc darid tnevitally s u st

would result in staff shortagés.

Dr Burgerd6s evidence concerning the st
resources is supportewbt only by the Schooling and Leamy report, but ddgo

the testimony of Brigadr Dladla, the Station Commander of the Site B police
station In his evidence to the commission, Brigadier Dladla stéiaidne sought

and obtained permission from the provinaammandto allow vehicles to be
redeployed from the sectorso that crine prevention activities could be
conducted over peak periodsarticularly atnight over weekers).*’” He also

testified that the sector policing concept does not cater adequately for leave. In a
shift of 23 or 24 members at any one time three memberd&itin leave and

this is not provided foin terms of the staffing allocations to the statibn

Dr Burger stated thathe more recenNational Instruction 3 of 2013 adopts a
more realistic approach to secsgectar pol i
t e a nbsuct i nstead me nt i o opsrational enembeespandb y me n
resources.in accordance with the crime pattern and threat analysis to perform

policing duties in the demarcat eled sect

46Dr

Johan Burgerds report, page 17.

4" Transcript, 17 February 2014, pages 3#&8186.
48 Transcript, 17 February 201gages 3545 3546.

49Dr

Burgerdés report, page 18.
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found this to banore accepble than permanently maintaining sector teams. The
2013 National Instruction also appears to define the duties of the sector
commander so thathe is no longer responsible for some operatidnties such

as dealing with complaints and patréfls.

42. However, when it was put to Dr Burger in evidence that Khayelitsha police
officers who testified before tH@ommissiondid not seento distinguishbetween
the approach embodied in National Instruction 3 of 28@® National Instruction
3 of 2013 he statedhat in the police service it takes a long time befuweh

changes filter down to station levél.

Is crime prevention effective

43. Dr Chris De Kock in hisrepotdi st i ngui sinede beo Misde @ a il e
Alses p ol icrane,athe Ifoenter (such as robberies) should be reduced if
policing is effective, the latter (such as domestic violence) being less susceptible
to good policing. Henalysed theeported levels ofobbery in Khayelitsha and
stated that theery significant increases of 28.6% and 23% for the years-2011
and 201213 respectively prompted the question why this crime, which is

perceived by many South Africans as the most common and the most feared

Dr Burgerods report, page 19.
5! Transcript, 12 May 2014, pages 6988983.
52Bundle 12, expert reports, item 15.



crime in thér area, and which is being efféiwely reduced nationallyjiseems to

escal at e oinkKhayelitsha® ontr ol o

44. Dr De Kock stated that the policing which takes place in the three stations in
Khayel i pokcimg by chancefiand luck and clearly not intelligence led

pol i ¢asshogld behe casp®

45. Colonel Reitz, the Station Commander of the Lingelethu West police station,
when confronted with the statistics reflecting increasing contact crime conceded

that if crime is increasing he cannot say that he is winning the war on®rime

46. We concur wi t h Col onel 6s Reitzds conc
prevention units at the three Khayelitsha police stations are not working

effectively>®

How should visible policing be conduct@d

47. Professor Jonny Steinberg in his rdpanguedthatthere is a tension between the

two primary goals of visible policing, namely crime reduction and the

Dr De Kockédés report, Bundle 12, page 57, paragraph 1
“Dr De Kockodos armgmmhrl38, page 83, p

S Transcript, 14 February 2014, page 3128: 12.

56 The requirements of intelligence led policing, which we suggest should be implemented to guide crime

prevention activities in Khayelitsha, are considered in greater detail in sectigiowl b
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maintenance of ordéf. He contended thahé manner in which crime prevention

is practisd in South Africaoften entaiédfiu n | e a gydthenmgs®f unifoned

police i n laggressigely and mtparamditaryifashion on t owns h
resident s. This renders theninfoonali ceds
settlementdifficult if not impossible®* a s i t | eads tpomargnany r

experience othe police being ohostile encounters in the coursepaframilitary

style crime prevention actions.

48. Professor Steinberg testified that the objectivevisible policing in informal
settlements should be to ensure that when there is a disturbanceadantithat
residentdeel that they cannot manage themseltlesy should think that they can
call the police who will come in and deal with the situation professionally. In
order to achieve this it is important for polite beintegrated into the ebb and
flow of normal life andto get out of their vehicles and walk through settlements

S0 as to ensure that thage in a position to respond to calls for h&lp.

49. Commander Leamy testified, on the basis of his experiehbeing in command
of the Nyanga police statigrthat it was possible to do foot patrols in informal

settlements. What he did was to gather aopafrabout 4 or 5 members and take

Professor Steinbergds report Bundle 12, expert repo
pProfessor Steinbergds report, page 7.

®Professor Steinbergds report, page 9, paragraph 4. 3.
60 Transcript, 16 May 2014, pages 8028030. At pages 80588059 he also proposed that police consider

bicycle patrols.
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with them members of the community patr¢ds neighbourhood watcheand
patrol through informal settlemerfts. Although police officers were at times
reluctant to do foot patroldie recommended thaenior members o8APS in
Khayelitshashould lead from the front and gmt on foot patrolswith their

members$?2

Absenteeism and leave

50. The Schooling and Leamy report noted the following tremdsespect of

absenteeism at the three Khayelitsha police stations

50.1 At Lingelethu West the absenteeism level was too high, there was
absenteeism on almost everyfshind the SAPS 15 forms (duty rosters)

were notbeingcompleteccorrectly®3

50.2 The data integrity of the leave recordstla Site B SAPS was highly
questionable  Furthermore, the SAPS 15 forms and provincial
inspectorate repateflect that absenteeism was one of the main causes
of insufficient vehicles and personnel beigailable fordeploymentto

the six sectors this station On a shift consisting of 36 méers it was

61 Transcript, 10 February 2014, pages 2P&@268.
62 Transcript, 10 February 2014, page 2269.
63 Schooling and Leamy report, page 38rggraphs 121 123.
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found that on a daily basis in 2011 more than 10 people were absent. The
management of sick and annual leave tla¢ Site B station was

inefficient;84

50.3 It was most likely that absenteeism was a significant problem at Harare
SAPS. The provinciahspectorate noted in 2012 that 38 memfSdrad

received the maximum available sick leave for the period under review.

51. The position with regard to absenteeism was exacerbated by the fact, as noted by
provincial inspectorate reports in the perfoaim 2010to 2012, that absenteeism

rates were ndbeingproperly recorde®

Attestation of documents

52. It was aconsistenttheme in the evidence of tlsenior officers fronthe three
Khayelitsha police stations thtte large numbes of people requiring documents
to be attested placed a considerable administrative burden on SAPS aeticlog

up the @mmunityServiceCentres (CSCs)

64 Schooling and Leamy report, pagesi 335.
8 Qut of a staff complement of approximately 169.
66 Schooling and Leamy report, page 32, paragraph 120.
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53. The problem was clearly illustrated the 29 August 2013 audit report for the
Khayelitsha police statigfl which documentedhatlong queues of members of
the publicwere present at the CSC at the time of the audhe majority of
people queuingnad come to the station to have documents certified. The audit
report noted that the public may view the statibs s er vi ce del i ver
and ineffective as a result of the queues and that it would have a negative impact

on the morale of overworked CSC memb&rs.

Procedure for opening of dockets

54. The August 2012Tshabalala Task Team report noted ttie# procedurefor

opening aocket at all three Khayelitsha police stationgs as follows

i8.1.13 When a complainant reports a complaint at the CSC, the
complainant is referred to the Crime Office for an
interviewwi t h the detective on dut
the elements of a crime are present and whether the
incident does in fact constitute a crime. After the interview

with the detective in the Crime Office, the complainant is

Bundl e 11, Exhibits, annexure AAL3O0.
%8 Internal audit report, pages 222.
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referred back to the CSC foraase docket to be opened, if

a crime is found to have been committed.

After the complainant succeeded in opening a case docket
at the CSC, the complainant is again sent back to the Crime
Office where the same detective on duty will attend to the
complaint. Only after the preliminary investigation has

been completed, a case docket is registered on the Crime
Administration System (CAS) and is only then allocated to

the detective on starfdby for

55. The Tshabalala Task Team notib@t not only is the procedure followed time

consuming, with complainants being sent frépillar-to-posb, but it results in

poor service delivery and is in contravention of National Instruction 3 of 2011

with regard to the opening of dockéts

56. Colonel Tobias, theformer Detective Commander at the Harare police station,

accepted in his evidence that ffigllar-to-posb procedure hadbeennoted ina

September 2011 Provincial Inspectorate report of the Harare police station and

that Colonel Abels, the Aatg Station Commandgnad stated in November 2011

®Tsham | al a Task
paragraphs 8.1138.1.4.

Team report, annexure AAL870 to the

0 paragraph 8.1.4 of the Tshabalala Task Team report.

Car
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that thepracticehad been terminated. However, Colonel Tobias was unable to
explainwhy the practte still persistedover six months latein July 2012 when

the Tshabalala Task Tednspected the statioft

57. Colonel Raboliba, the current Station Commander of the Harare police station,
accepted that i tpillavvta-g 0 §pmEedured dtileoccirdbut t h e
that if it was brought this attention, he would deal with it ax@nstituteda clear
contravention of therelevant National Instructiof® Colonel Raboliba was
unable to state when the praetihad been terminateshd it appears possible that

it might still persistatthe Harae station™

Recommendations

58. We propose that the Commission makes the following recommendations in

respect of visible policing:

58.1 SAPS ensure that National Instruction 3 of 2009 in relation to sector
policing be fully implemented in the three Khayelitsha stations so as to

eliminate the overlap between the role of crime prevention units and

"I Transcript, 21 February 2014, pages 448482,
2 Transcript, 21February 2014, pages 44874489.
B Transcript, 17 March 2014, pages 4698694.
" Transcript, 18 March 2014, pages 4824826.
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members of sector policing teams atwl redwce the staffing demands

imposedby National Instruction 3 of 2009;

The crime prevention units at the three Khayelitsha police stations
operate in terms of the principles of intelligence led policiregltdwith

in greater detail belw in Section H;

Vispol units in Khayelitshabe required toconduct regular fooand
(where possible) bicycle horse motorcycle and quaebike patrols,
particularly in informal settlements Station commanders and senior
Vispol officers should regularly accompany thgssrols. The patrols
should be organised in consultation with CPFs and sector foamds
where possibleshould take placeén conjunction with neighbourhood

watch patrols organised by community members;

The station commandersfter consultation with th CPFs and sector
forums,should be required to make undertakings at meetings, which are
open to members of the public, to increase visible policing, particularly at
or near criméi h @ P o in bodh formal and informal areas. The public

undertakings musbe recorded in writing and contain details of how
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58.6

58.7

regularly vehicle, motacycle, bicycle quadbike and foot patrols will be

conducted in each sector;

An audit be conducted of all leave and attendance registers at the three
Khayelitsha police stationsiféthe past 12 months and, where these have
not been completed properly, disciplinary proceedings be instituted

against the responsible offis

An investigation be conducted teterminewhich members of the three
police stations have used their maximuvaikable sick leave at any point

in the past three yeaend the reasons why this has occurred. If it is
established that any members have been abusing sick leave, disciplinary

proceedings should be instituted;

The large number of people requiring docuiseto be attestedt the

three stationshould be dealt with as follows:

58.7.1The Visible Policing Commandehaguld demarcate a specific area
in the CSC for certification of documents and allocate members

whose exclusive dutiesreto attend to these requests;
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58.7.2A member working within the CSC should be nominated to act as
floor manager and direct members of the public to the applicable

officers or queues;

58.7.3The area dedicated to the certification of documents should be

clearly marked and sigiposted;

58.7.4Where possild, police reservists who are unable to perform active
policing tasks, should be used to assist in the certification of

documents.

The three Station Commanders of the Khayelitsha police stations should
be directed to issue written instructions requiringiddet! Instruction 3

of 2011 to be followed in the opening of dockets and specifically
prohibiting thefipillar-to-post proceduredescribed in paragraphs 8.1.3
and 8.1.4 of the Tshabalala Task Team report within one monthto

submit to theProvincial Commissioner:

58.8.1copies of the written instructionand

58.8.2details ofthe steps that they have taken to ensure that all members

at the statiomre aware of, and have implemented, the instruction



C. OPERATIONAL ISSUES: TELEPHONE RESPONSE, INCLUDING

10111

Experiences of community members

59. Therewere manycomplaints about failure he p ol i to eegpend érpdod ur e
response times. These relate both to calls to 10111, and calls to the stations

directly.”

60. Although response time is measured on théop@ance chart, Brigadier Van Zyl
testified about how it is possible to manipulate the chart to reflect a shorter

response timé®

61. According to Bishop Mtsol weryslhbhw® Asae s p o n
result, he often calls the statidirectly instead of 1011 The stations generally

respond faster, and if they do not, a call to the people in charge of the station

“Bundle 1, File 1: Statement 5; Statement 7; Statemen
but that itis difficult due to shortage of vehicles); Statement 31 (response time is unreasonably long in the early
morning); Statement 36 (police take an hour to arrive); Statement 40 (unable to respond in a reasonable time due

to lack of vehicles); Statement 51a&ment 59. See also BundleC&immission of Inquiry, Expert Report

Document 5KCSSRInterview on Experiences and Attitudes to Violeaicpages 158 and 275.

6 Brig Van Zyl Testimony, Transcript page 494920.

" Transcript at 117.

78 | bid.
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produces a resulf. Bishop Mtsolo also had access to the phone numbers of the

sector commanders who, he testified, resieainto his call§?

Mr Mahlutshana

62. Mr Madoda Mahlutshana, the school principal at Chris Hani Senior Secondary
School in Khayelitsha, appeared before the Commission to provide insight into
his experiences with the SAPS, in particular the Harare P8liagon. In his
response to Mr Sidaki's question regarding his experiences at police station level,

Mr Mahlutshana stated:

"...My worst experience is when | pick up the phone or | ask my secretary
to pick up the phone and try to get assistance from tharegolice
station which has not been the best in terms of responses or promptness

in picking up the phone and assisting in that particular aspgéct."

63. Mr Sidaki later questioned Mr Mahlutshana as to whether he ever has any
emergencies at the school whemetas had to contact the police and if so, what

were his experiences. Mr Mahlutshana responded saying there have been quite a

" Ibid. See B0 Transcript at 132.

80 Transcript at 137.

81 Madoda Mahlutshangave evidence to the Commission on 28u2ay 2014. The transcript of hisidence
appearsipages49% 09 ( A Maht ah s, atpaged99.0 )
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few emergencie® One such emergency was around the issue of gangsters, where

a student had been stabbed and there was fightisgleuhe school's gate:

AYou could calll i n to the sector pc
response we would expect in the afternoon and also having alerted them

that there is a need for the police to be very visible after noon and in
particular on Fidays. The only reason that you will get from them at that
particular time whe we had this experience was that there wer more
contact crimes that wer done at that particular time so police were
stessed out that they did not have resources to come amnd aitehat

particular case’ 83

Another examplgiven by Mr Mahlutshana was a school riot in September 2011
during which the school tried to call the police and inform them that the learners
were starting t o admiustratica’y awo paidemen tvae s c h o
sent in a van but they were overwhelmed by the learners. Mr Mahlutshana stated,

AThey came in probably after 30 minut e:c

82 Mahlutshandranscriptpage 500.
83 Mahlutshandranscriptpage 500.
84 Mahlutshanaranscriptpage 501.
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and damaging the government property and creating havaeckool and so

for®h. o

65. In his affidavit (Bundle 1(1a), Document number 7), Mr Mahlutshana states,

ATheir telephone management 'S poor

necessary to go there [the %Hlodefaenee st at

to the riot i n September 2011, Mr Ma h |

prompt. In September we struggled to get them to attend when the riot was

occurring and when they arrived?®they we

Mr Xolela Mjonondvana

66. Mr Mjonondwana is the school principal at Zola Secondary School in

Khayelitsha. The school falls within the jurisdiction of Site B Police Stafin.

During Mr Mjonondwanaos testimony befo

about his experiences whdre reported cases to Site B police station, Mr

85 Mahlutshandranscriptpage 501.

86 Bundle 1(1a), Document number 7 at para 5.2.
87 Bundle 1(1a)Document number 7 at para 5.3.
88 Bundle 1(1a), Document number 31 at para 1
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Mjonondwana responded saying, "We experienced a delay in the response,

sometimes very late.8”

67. In detailing a specific incident of an attempted burglary that had occurred at the
school, Mr Mjonondwana statetthat he received a call at around 01:00am or
02:00am in the morning from security guards at the school informing him that
they had apprehended the suspect and they had reported the matter to tif& police.
Mr Mjonondwana went to the school at around 05n0@and the police had still
not arrived. During this time they discovered that the man they had apprehended

was responsible for a number of previous burglaries at the school:

nWe waited and waited for the pol.
already telling us what has happened to the goods that he was
stealingéwe said | et us go and retr

we were on our way out in my bakkie we met the p¥iice.

68. In his affidavit (Bundle 1(1a), Document number 31), Mr Mjonondwaeiailed
how, due to a spate of burglaries, the school was forced to employ three people to

act as security guards so that they could alert the police whenever someone

89 Xolela Mjonondwanayave evidence to the Commission on 28uday 2014. The transcript of hisidence
appearsigpages 50% 3 3 ( i Mj otnroanndsyedpaigg>12.0 )

% Mjonondwanaranscriptpage 515.

%1 Mjonondwanaranscriptpage 515.



4C

entered the school premises illegally during the course of the Rigitone
particula incident a person broke into the school in the early hours of the

morning

"The security guard on duty contacted the police immediately as the
perpetrator was still inside the building and he thought that he could be
apprehended if the police arrived guoily. The police at Site B police

station answered the telephone call for assistance as | called the police
station directly, but failed to send a patrol van to the school in time. The
perpetrator ended up stealing more equipment, and left the premises

without being apprehended"

69. In his affidavit, Mr Mjonondwana stated that the police do respond relatively
quickly when they are called out during the late morning, however when they are

called out in the early morning their response time is "unreasonaly. ¥

70. The slow reaction time of police and the increasing number of burglaries at the
school prompted Mr Mjonondwana to arrange a meeting with Brigadier B who to

his knowledge was in charge of the Site B police st&fioMr Mjonondwana

92 Bundle 1(1a), Document number 31 at para 5.
% Bundle 1(1a), Document number 31 at para 5.
% Bundle 1(13 Document number 31 at para 7.
% Bundle 1(1% Document number 31 at para 8.
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stated, "I contactehim after an incident where a burglar had entered the school
premises, had broken down two doors, and where the police, on being called, had
failed to arrive at the school within a reasonable time. To my recollection they
arrived hours after the telepl®npall was made to the police statiomfigadier B
referred his complaint to another lady, however nothing came of Mr
Mjonondwana's attempt to build a relationship between the police and his school.
"I was never contacted by the lady to whom my complaad referred to nor did

| receive any other communication regarding my concerns in respect of the

response time?®

US (did not testify before the Commission)

71.

In her affidavit (Bundle 2(5), Document number 43), US details an incident on 11
September 2011, during which her daughter was taken away by a man while she
was playing with her brother outside their hoblse.US called the street

committee to come with a loudhailer, who in turn called the police.

"We could see the van in the distanbeit they were diverted by a
robbery at a shop nearby. My neighbours went to the police and told

them they urgently needed to come to my house to help find my daughter.

% Bundle 1(13 Document number 31 at paia
% Bundle 2(5), Document number 43 at para 4.
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| was told that they would soon send another van. My husband then

called the police aga, and they again said they would send a V&n."

72. The police eventually arrived after approximately three htursthe police
proceeded to tell US to go check whether her daughter was hiding inside the
house. They left soon thereafter and said they wowdthm with dogs® US

went on to state:

"At this point, some other women from the community and | went to look
for my child. We looked for her the whole night. Only at 11am the
following day did we find her. She was in the bushes. She had been
raped, and hen murdered. Her polo neck had been pulled over her

face.'t01

Thandokazi Njamela (did not testify before the Commission)

73. On 31 October 2010, Ms Njamela was at a tavern in H Section with her friend,

Nwabisa Msthana when a group of men opened fire on thelgp@ogide the

% Bundle 2(5), Document number 43 at para
% Bundle 2(5), Document number 43 at péra
100 Bundle 2(5), Document number 43 at péra
101 Bundle 2(5), Document number 43 at para



taverni®? Ms Njamela was shot 6 times and surviveder friend died on the

scene.In her affidavit, Ms Njamela stated:

Anlt is as I f we have no police ser\
them a long time ago, for example, Nwabisadneet have died on that

day. When she was shot she but bled out but the police took too long to

get there even though the police station is not far from where we

wer ¥, o

Malwande Msongelwa

74. Ms Msongelwa's brother, Andisiwe was murdered on 3 September Ziring
the early hours of the morning on 4 September 2011, Ms Msongelwa and some
community members were led to the scene by a known thief and-temeall
gangster, nicknamed Fat®¥. They were suspicious of how Face knew the spot as
there was no blood arodnand Andisiwe's body was lying in thick gra$s.
When they called the police Face ran a#&yin At f i r st the polic
We had recently met a policewomanéwho |

She had told us to call her if they ever needed help getting police to come to their

102 Bundle 2(5), Document number 23.2 at para 4.
103 Bundle 2(5)Document number 23.2 at para 12.
104 Bundle 2(5), Document number 18 at para 10.

105 Bundle 2(5), Document number 18 at para 11.

106 Bundle 2(5),Document number 18 at para 12.
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assistance. Only after we called her did the cops come to the scene of the

cri the. O

75. During her estimony, Ms Msongelwa informed the Commission that the police at
Harare Police Station took more than two hours to arrive on the sd&hen
asked by Ms Mayosi as to how long it took the police to arrive following their
phone call to the policewoman thbgd met (General Ndlovu), Ms Msongelwa

said that it took an estimated 10 minutes after their call to General Ndfovu.

Phumeza Mlungwana

76. During Ms Mlungwana's testimony before the Commisssbiestated:

Al n communicating wit hrthehwerepldelta ce s
give us the different contacts of the vans, the cluster vans that you can
use to reporté The police suggested
and we have used them. They have responded in some cases but they

have not responded progey or wel | % n some cases.

107 Bundle 2(5), Documentumber 18 at para 12.

108 Malwande Msongelwgave evidence to the Commission on 28uday 2014. The transcript of hevidence
appearsa pages 534 tdr@an3 alpdihpddddigel wa

109 phumeza Mlungwangave evignce to the Commission on 2dda31 January 2014. The transcript of her
evidence appears pages 22271 and 9028 2 7 ( A M| turnagmsaeatpaigg264.0 )



77. In further questioning on the usefulness of these numbers, Ms Mlungaidna s

AThey [the police] said it is much
on complaining about it and they were trying, because we are always
trying not to blame and try to work
S not wor ki ng, t hi s iI's the number
using that number . Il n some cases
personal experiences because | have also @¢dlie numbers when | see

kids fighting, either thehone rin

Ambulance response times

78. Ambulance response times have improved significantly. In 2009 they were 55
minutes, and in 2013 they were 35 minutesThis was achieved tegher with a
significant increase in the number of calls. Ms Papu testified that the increase in
calls was likely related to the improvement in response time: as people became
more confident in the service, they became more likely to call an ambulance
rather than taking the patient to the hospital themséffeIhe improvement in

performance was achieved primarily through implementing new technology,

110 Mlungwanatranscriptpages 26265.
111 Ms Papu Testimonylranscript pages 257879.
112Ms Papu Testimony, Transcript pages 22581.
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including technology that allows them to track vehiéfésThis allows them to
determine where calls are sidikely to occur at various times and to ensure that
their vehicles are in that area. It is unclear whether there is a similar system in

place at the 10111 call centre.

Findings

79. Response times to the 10111 number in Khayelitsha atgmacceptably slow.
These delays negatively affect the efficiency of the police, and the

relationship with the community.

80. Responses of station phones and sector cell phones are erratic. At times they
are excellent, at times they are unanswered. This tamntributes negatively

to police inefficiency and the relationship with the community.

Recommendations

81. Immediate: Station commanders should conduct regular random checks to

ensure that phones at the station are answered promptly.

113 Ms Papu Testimony, Transcript pag&81-2582.
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82. Medium: SAPS should inestigate how to make it more difficult to

manipulate the recording of response times.

83. Medium: If it has not already done so, SAPS should invest in a technological
solution to improve the response times to 10111 calls. SAPS should work
together with the provincial ambulance services to take advantage of the

existing technology to track ambulance calls.
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OPERATIONAL ISSUES: CRIME SCENE MANAGEMENT

84. The SAPS Policy 2 of 2005: Policy on Crime Scene Management was not made

available to the Commission. Howary a letter dated 29 May 2007, drafted by
General Lamoer, who was at the time the Divisional Commissioner: Visible
Policing, setting outhe protocol in respect of crime scene management and
conduct at the scene of a crime, was attached to the affafa®ilonel Swart!4

This protocol states that it was drafted in accordance with Policy 2 of 2005.

Processing the crime scene

85.

86.

The Senior Publ i c Prosecutor at t he KV
Harmse, stated in her affidavit to the Commission that evidence collected at the
scene of crimes is not regularly used in Khayelitsha in order to secure
convictions. Prosecutorgly more onviva voceevidence. She could not state
whether this was because crime scene evidence was not available or whether

crime scenes were not properly investigaféd.

When Colonel Swart, the Head of Detectives at Lingelethu West, testified before

the Commission, the evidence given by several Khayelitsha residents was put to

114Bundle 10, SAPS, 2.2 SAPS Statements, Item 21.
115Bundle 8, Commission of Inquiry, Specialist Affidavits, paras 1.090.
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him in respect of incompetent crime scene management by SAPS members, such

as failing to secure erime scene, turning a body around without wearing gloves

and failing to collect obvious evident®. Co | on e | Swar titcanonc e d e
happen that the crime scene was not cordoned off correctly. It can be

h ap p e i1 Hegckmbwledged in particular thiacan be a problem cordoning

off crime scenem informal settlements and stated thatan be very difficult to

ensure that members of the public do not enter a crime scene, particularly if there

are only two or three or four police officers presard there are a lot shembers

of the publicaround*®

87. Colonel Marais, the Head of DetectivasSite B police statignn his evidence
disputed that in genetatrime scenes are not managed properly in Khayelitsha,
butconcedd that in certain areasitisfth u g € ¢ h @ mdnage gim@&scenes
properly!® He testified thatparticularly in informal settlements it is very
difficult to protect crime scenes. He al&derred toan incident when a Somalian

businesspersonvas killed in the course of a robbery and hundredshief

18 Transcript, 14 February 2014, pages 3P@269.
7 Transcript, 14 February 2014, page 32713 18.
18 Transcript, 14 February 2014, pages 3RB273.
9 Transcript, 19 February 2014, page 3861: %
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compatriotggathered at the scene, making it impossible fofdhepolice officers

present taordon off the are&®°

Colonel Marais also testified that lighting is a problem and that his detectiee
not fortunate enough to have mmgneratorgo provide lighting'?* Generators

are used at major crime scenes such as-icashnsit robberies but otherwise
police usetorches and the lights of the vans or darspurposes of lighting at

crime sceps!??

Mr Alfred Van Der Westhuizen, the Assistant Director of Forensic Pathology at
the Tygerberg Forensic Pathology Laboratory stated in his affidavit that he has
attended crime scenes in Khayelitsha, often prior to the forensic pathology
officers (FPOs) He stated thaalthough he had foundrime scenesvhich had
been cordoned off and the public kept at bayh®police this wasgenerallythe

exception to the rule. He stated in his affidavit that:

7. The lack of adequate protection of crime scenedasever

widespread in Khayelitsha and other areas.

120 Transcript, 19 February 2014, pages 38&B63.
21This is a particular problem in informal settlements where lighting is poor eexistent.
122 Transcript, 19 February 2014, pages 3B&B68.
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8. In my experience the crime scenes are not properly cordoned off,
members of the public and relatives in particular are allowed to put or
take off clothing and the bodies are often disturbed before the

investigatiof® is completed. o

90. Mr Kevin Jones, the Depuiyirector: Metro District Manager, Forensic
Pathology Service in the Department of Health in the Western Cape, who is
responsible for overseeing the management of the Tygerberg mortuary facility,
coni r med Mr Van Degidencdmscermingné failara @ SAPS to

protect and cordon off crime scenes in Khayelit$hale alsostated hat:

90.1 often the investigating officer has left the scene by the time that the FPO

arrives, leaving aelatively junior member on the scettéand

90.2 often the crime scene has been contaminated and is not properly secured
by the time the FPO arrives, as a result of the family having contaminated

the clothing of the deceasét

123 Bundle 2, Commission of Inquiry Documents, Specialists Affidavits, Item 4, paragraphs 6 and 7.
24 Transcript 3 February 2014, pages 1087088.

125 Transcript, 3 February 2014, page 1085.

126 Transcript, 3 February 2014, page 1086.
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91. One of the trends identified kilge Tshabalala Task Team in its inspection of the
three Khayelitsh@olice stations was the failure to summons crime scene experts

to crime scene¥’

92. Dr David Klatzow, an Independent Forensic Expert, testified to the Commission
that there is no excuse footrhaving fairly low cost and low tech equipment such
as a set of halogen lights and a small generat@iable at crime scenes in order

to provide lighting. Theseould beobtainedquite easily for about R800,00'%8

93. Dr Klatzow alsostated that he haatldressed the Parliamentary stdommittee on
policing with regard to crime scene management and recommended that a very
simple response pack should be available in every potisponsevehicle It
should contairprotective clothing, some barrier tape agldves, which would
cost only R200, O0Der t aH onw ektimeoregbmebeagiatian s i

has not been implementado years latet?®

94. Dr Klatzow in his report noted that the lack of training of SAPS members in
relation to collection of forensic ewvédce is a significant problef® The matter

could be addressed by having police officers complete the forensic science

127 Task Team report, High Court record, page 693.
128 Transcript, 13 May 2014, pages 7238240.

129 Transcript, 13 May 2014, page 7240.

130Bundle 12, Expert Reports, item 17, page 7.



courses being run at the Universities of Cape Town, Witwatersrand and the Free

State!s!

95. Most of the SAPS officers who testified before the Commission were reluctant to
acknowledge that there were any problems with regard to crime scene
management in Khayelitsha. However, given the evidence of several Khayelitsha
residents, which is supportég that of Messrs Van Der Westhuizen and Jones, it
Is clear that there are inefficiencies in respect of, in particular, the cordoning off
of crime scenes. In the circumstances, this is not an issue that is likely to be

addressed adequately by SAPS itdalbugh a process of further training.

Collection and preservation of evidence

96. Dr Klatzow testifiedthat if alcohol sampleare left for lengthy periods, such as
for two yearsor more it may lead to results which are not acceptable as the
sample deteorates!*> | n respect of Dr Vonita Thomp
a backlog in excess of 4500 forensic samples, Dr Klatzow testified that less than

two years ago there was talk of discarding a large number of samples which had

Bl Transcript, 13 May 2014, page 7252.
132 Transcript, 13 May 2014, page 7268.
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beenunanalysed for five yer s a s t haealyse thenl and get meamingiul

results has dimini®hed as the time pass:s

97. The problem in respect of forensic samples is particularly acute at the Department
of Health Laboratory in Woodstock which is responsible for conducting

toxicology and blood alcohol test¥:

98. Advocate Harmse stated that delays in obtaining forensic reports were
problematic for prosecutors and that in cases involving drugs and driving under
the influence of alcohol, the delays invariably result in the withdrawahe

charges or the matters being struck from the'#oll.

99. The complainant organisations propose that the Commissionttiatls

99.1 The measures taken by SAPS members to secure crime scenes in
Khayelitsha are inadequateThis canoftenlead tothe contamination of

evidence;

99.2 SAPS members are inadequately equipped to properly manage crimes

scenes;

133 Transcript, 13 May 2014, page 7249.
134 Transcript,13 May 2014, page 7260.
135 Bundle 8, Commission of Inquiry, Specialist Affidavits, para 115.



99.3 The backlog of 4500 forensic samples in the Western Cape is severely

obstructing the administration of justice.

Recommendations

100. The complainanbrganisations propose that the Commission makes the following

recommendations respect of crime scene management

100.1 Dr David Klatzow or a similarly qualified forensic expekie employed
on a shorterm contract to oversee and traine personnel ahe tiree
Khayelitsha police stations in respect of crime scene management and
thereafterto submit a report to the Provincial Commissioner on steps to

be taken taddress the problems identified

100.2 Each response vehicle in Khayelitsha be equipped with a forensi
response pack containing barrier tape, protective clothing, shoe covers

and gloves;

100.3 The investigating officer be required to remain on the crime scene, where

possible, until the arrival of the FPO,;
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100.4 Where lighting is required at a crime scene, this shiouddl instances be

provided through anini-generator and a set of halogen liglatisd

100.5 SAPS conduct an assessment of the appropriate measures required in
order to ensure that the lack of training of police members in matters of

forensic evidence iaddresed.

101. Although the functioning of the Department of health Laboratory in Woodstock
falls outside the terms of reference of the Commission, it is requested that the
Commi ssioners dr aw t khe largerbackiogeir forensicat t e r
samples that haveo be processed by this laboratory and the severely adverse
impact this ha®n the functioning of the criminal justice system in Khayelitsha
We propose that this is an issue that ninesdealt with & a matter of urgency, if
necessary through the estabment of a private laboratqrgs suggested by Dr

Klatzow 136

136 Transcript, 13 May 2014, pages 7259262.



57

E. OPERATIONAL ISSUES: DETECTIVE BRANCH

Systemic problems

102.In September 2013 inspections were conducted by the SAPS provincial
inspectorate of G poor p e rsthtions nmi the gfNganga and Khayelitsha
clusters (including the three Khayelitsha stations) in oftléero det er mi ne

reasons for the poor performance o ¢ r.¥#¥'me 0

103. In each of the three stations an analysis of 100 dockets which were struck from
the court roll was conducted. In all three stations the following 10 shortcomings

were identified:

103.1 The instructions of the state prosecutors were not complied fait

several months;

103.2 Investigating officers constantly failed to adhere to the instructions of

inspecting officers;

103.3 Identification parades were not held;

B’'The September 2013 Inspection Report for Lingelethu
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103.4 Warrants were not executed and particulars of accused persons were not

circulated;

103.5 The availability é complainants and witnesses was not confirmed,;

103.6 Monthly inspections were not conducted and carried over certificates

were not completed as prescribed,;

103.7 Brought forward dates were not adhered to and no attempt was made to

address thishortcoming;

103.8 Investigative aids, such as identification kits and informers, were not

utilised properly;

103.9 Proper guidance and inspection were lacking é&nd e ner al aver

remar ks are made by the inspecting

103.10 Cases were withdrawn due to incompletgestigations without valid

reasons for the prolonged investigations.

104. The September 2013 inspection reports for each of the three Khayelitsha stations

concluded the analysis of the 100 dockets in identical terms:
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AThe above shortcomiimpgpper coranmandlaed at t r

control due to the following reasons:

Inadequate disciplinary measures are taken against members who do not

comply with instructions.

The lack of court ready certificates, issued by officers, in dockets to
ensure that the applicableodkets are ready for court. In some instances

the court ready certificates are superficial.

There is no compliance by inspecting officers on the Brought Forward

(B/F) system.

The Detective Branch applies a AFir

new casesr where inquiries or complaints are received.

In conclusion the inspection team is of the opinion that due to the
reluctance of station management to take disciplinary steps against
investigating officers causes them to blatantly ignore the instructbns

the Prosecutors and officers.
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Another concern is that the Prosecutors give more comprehensive
instructions than the officers which reflect the lack of interest in the

investigation.

The noncompliance of instructions of the Prosecutors and Officers,
reults in cases being struck from the court roll and borders on

ADefeating the ends of justiceo.

It is important that the Provincial Management takes serious action
against these serial necompliers that tarnish the image of the South

African Police Servicawhi | e earning a salary. o

105. The shortcomings reflected in the three September 2013 inspection reports are
consistent with trends identified in the August 2012 Tshabalala Task Team report
and many of the reports of inspections conducted by the Provinciachosate at
the three Khayelitsha police stations since 2010. The weaknesses identified in
these inspections can be illustrated with regard to the Tshabalala Task Team
report, which conducted a random evaluation of case dockets in the archives in
order todetermine the quality of investigations and found, amongst other things,

the following trends:
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105.2

105.3

105.4

105.5

105.6

61

Witness statements were not obtained before case dockets were sent to

court, leading to cases being withdrawn;

Case dockets were closed without stolen propeitli serial numbers

being circulated;

Closed case dockets were found in the archives with exhibits still on

hand;

Case dockets were withdrawn in court because statements by the

arresting officer had not been filed,;

Case dockets were withdrawn in court hes withesses were not

summonsed;

Case dockets were closed without Local Criminal Record Centre (LCRC)

reports being circulated; and
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105.7 Case dockets were found in which fingemt forms had not been

completed and sent back to the LCRE.

106. The shortcomings iddified in the September 2013 inspection reports are similar
to those found by Colonel Wiese, the cluster detectiv@rdmator for the
Khayelitsha cluster, in her inspections of almost 2000 dockets from the three
Khayelitsha stations over a period ofdblryears. She testified that the most

common problems which she encountered in her inspections were:

fistatements not commi ssi oned, t he e
properly in the Al statements, witness statements outstanding, expert
investigation aids not utilised, brought forward dates not adhered to,
dockets not certified to court, no regular feedback to complainants, the
information of deceased persons incomplete and exhibits not properly

recorded on the CAS system. o

107. Colonel Wiese stated that although the provincial inspectorate did not interview
the cluster office before compiling its September 2013 repdrtsh e r epor t s

c o r r % Shedalso said that she was interviewed by Brigadier Rossouw of the

¥Tshabalala Task Team report, Annexure fAG98 parya to West
8.4.4.

139 Transcript, 24 March 2014, page 5058.

40 Transcript, 24 March 2014, page 5025: 10.
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Tshabalala Tds Team and that its report wadsqui t e accurat e,

repddt. o

108. When giving evidence, Colonel Wiese was asked for her opinion on the state of

policing in Khayelitsha. She replied as follows:

Al would | i ke peré$epyouksow,dhee sy rKePaAsso n

T because | 6m det ect i vikethe probim aftthe | wa l

backlog can be addressed then thall this kind of problems will be

solved or dealt with without any furtherdelay t her e 6s enough

itds not amauneodtwieon aldmetr eds only c
shortagei of t he t hree, therebs only one
manpower. So in line with cases received they have enough people and

you dondét get measur e o ntheybacklgis b ac k|

the thing that is drowning everybady So | al so need t

written a l etter t o t he Provinci a
recommendation that we must run a project even to get detectives from

all over, run a project just focusing on thedilog of these stations.

That will really assist us because we are drowning. And it is true, you

have a good detective but heds a hu

1 Transcript, 24 March 2014, page 5026: 9.
142Key performance areas.
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we need to face 1I1t, webre working

to looka t 1#3[Emphasis added]

109. Colonel Wiese stated that, ideally, the number of new cases coming in to a station
and the number of cases finalised each month should be equialétdwever,
on average over a period of years, the three stations have the fgllatios of

incoming to pending cases per mokth:

109.1 Harare: 847 incoming; 8805 pending (2346 investigation, 6459 cdtirt);

109.2 Khayelitsha: 966 incoming; 5822 pending (1447 investigation, 4375

court) 47

109.3 Lingelethu West: 652 incoming; 4595 pending (572 investigaé®23

court) 148

110. Major-General Molo, the Provincial Head of Detectives in the Western Cape,
testified that the most important causes of the backlog of cases if*twearte:

() outstanding blood tests for drunken driving cases; (ii) withesses not attending

143 Transcript, 24 March 2014, page 5101.

44 Transcript, 24 March 2014, pages 506}
%5 Transcript, 24 March 2014, pages 5067 8.
146 A ratio of over 10:1.

147 A ratio of over 6:1.

148 A ratio of over 7:1.

149 Referred to as column 8.6 cases.

W



court; (iii) accused persons not attending court; and (iv) investigations not being

completed by investigating officets’

111. At Khayelitsha police station, each detective carries on average 145 to 160

docketst®* while at Harare the average is 132nd at Lingelethiwest 131153

112. Colonel Marais in his evidence painted a stark picture of the pressure under
which his detectives operate. He stated that over weekends in Khayelitsha he has
two detectives on staray for murders. Over a typical weekend there could be
up to seven murders which require the cordoning off of the crime scene, taking
statements, and where possible, arresting suspects. On the Monday the
investigating officer would have to attend the postre ms and, Thee st at
reality is there is not enough hours in a day, there is not enough days in a week,

there is not enou®h investigators to dc

113. Colonel Marais stated that the RAG was inadequate because it did not take into
account the seriousnessthe crimes in the various areas (for example murders

require considerably more time and effort to investigate than shoplifting cases)

150 Transcript, 27 March 2014, pages 5936

1 Transcript, 19 February 2014, pages 3831

152 Transcript, 21 February 2014, page 4428.

153 Transcript, 14 February 2014, page 3305: 2.
14 Transcript, 19 February 2014, pages 383B59.
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and how long it takes to investigate certain types of crimes and should not be

based only on population and crime istids 1>°

114. Colonel Marais also testified that where detectives are dispatched to other units,
problems arise with their dockets, as sometimes they are transferred with their
dockets. However, if an investigating officer is on the personnel strength of a
speific station, he or she cannot get dockets from other places. He described it
asa Afhuge f | aw thah Khayalitsha sletestives, mibo have been
seconded to Plettenberg Bay or George, have dockets opened as Khayelitsha
dockets, even though he astective commander would never see the dockets or

know what they are about (but for which he remains accountible).

115. Colonel Swart testified that the work load of detectives in Lingelethu West is
very high and although his detective branch can cope, hedwowt to have
more detective®X’ Similarly, Colonel Tobias stated that his detectives, with an
average of 133 dockets per 1il0OWe att itgatil

to all their dockets and that he would rather have fewer dockets per detective

155 Transcript, 19ebruary 2014, page 3860.

156 Transcript, 19 February 2014, pages 303924,
" Transcript, 17 February 2014, pages 3B&B63.
158 Transcript, 21 February 2014, page 4428.
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116. ColonelMaraisagreed with these sentiment®.He said that when detectives are
overburdened with dockets it makes it difficult to discipline them for not
discharging their duties properly, as they cannot be expected to carry a super
human workload®® Colonel Marais pointed out that if you have 150 dockets,
there will be dockets that you neglect, as there is no way that you can get through

all 150 dockets so that they all in the same condition every'fime.

Recruitment of Informers

117. Colonel Wiese testifiedhat although detectives are expected to recruit one
informer per quarter, there is a lot of administration involved in registering an
informer and their claim®? One of the reasons that it is difficult to recruit
informers in Khayelitsha, according twlBnel Wiese, is that people are scared
that they going to be exposed as informers and that they then will be killed by

members of the communit§®

118. Colonel Tobias confirmed that the recruitment of informers in Harare is a
probl em as peoplseen hytha community astimpimpis. He

stated that the national instruction requires the recruitment of one informer per

159 Transcript, 24 March 2014, page 5063.

160 Transcript, 24 March 2014, pages 5062

161 Transcript, 19 February 2014, page 3884 185.
162 Transcript, 24 March 2014, pages 5076077.
183 Transcript, 24 March 2014, pages 5078079.
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guarter and that each detective must have two claims per informer for each

quartert®*

119. Colonel Swart testified that although the Natiohwdtruction require that every
detective must recruit one new informer per quarter, in his experience in all the

departments he has worked in, it is not a realistic tafget.

Xhosaspeaking detectives

120. The need to recruit more Xhespeaking detectives amaovide Xhosa language
instruction for norXhosa speakers was uncontroversial and endorsed by a

number of senior police officet&®

Feedback to complainants

121.1t was put to Colonel Wiese in creegamination that one of the biggest
complaints ofKhayelitsha community members is that once they have opened a
case or laid a charge with the police, they do not receive regular feedback

concerning the progress of the case. Colonel Wiese conceded that there is a

184 Transcript, 21 February 2014, pages 4B@369.

165 Transcript, 17 February 2014, pages 3B4350.

166 Major-General Molo, Transcript, 27 March 2014, pages 598807 (Need for Xhosapeaking detectives);

Colonel Marais, Transcript, 19 February 2014, 4004005 (Need experienced Xhespeaking commissioned

officers); Colonel Swart, Transcript, 17 Febyp&014, pages 3440 3442 (Support a recommendation for
Xhosa courses for nexhosa speakers and more Xhosa speaking detectives).
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problem with regard to giving feedbackhe accepted that in the report, attached

to her affidavit, on 86 dockets which she had inspected, in not one of the cases
was she able to find that there was regular feedback to the compldfiants.
Colonel Wiese stated that it was possible that the imastg officer had given
feedback, but in none of the dockets inspected was there any evidence of such

feedback.

Colonel Marais testified that majority of the disciplinary steps he has taken in his
time as head of detectives at the Khayelitsha policemsthave been in respect of

detectives failing to provide feedback to complainafits.

Colonel Swart, the Head of Detectives at Lingelethu, testified that when there is
more than one compl ai nsalnit pnithatpodlyrore od o c k e
two smses are sent advising complainants of progress in the case and that not all
the complainants are kept informed of progress in the case. It also appears that
nowhere in the investigation diary or elsewhere in the docket is it clearly

indicated who ought tbe informed when smsses are sent'éut.

Two problems with the sms system were identified in the course of Colonel

Tobiasdé evidence, firstly, the sms syc:¢

167 Transcript, 24 March 2014, pages 5095098.
168 Transcript, 19 February 2014, pages 38&B81.
189 Transcript, 17 February0d4, pages 34583459.
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complainants and provides very curt feedback. Secondly, inncestawhere
there is more than one complainant, contact is only generally made with the
person whose number is on the Al report form, unless there is another number

written elsewhere in the dock¥®.

The effectiveness of investigations

125. The extent towhich detectives in Khayelitsha are failing to solve crimes is
illustrated in stark terms in the evidence of Colonel Tobias, who referred to the
comparative records of the Harare police station for the first quarters of 2010 and
2011, which reflected in 2@ 1472 new cases were reported, as opposed to
1279 in 2011. In this time, however, only five guilty verdicts were secured in
2010, as opposed to six in 2011. These statistics can only mean that the detective
services in Harare were failing hopelessty their task of investigating and

solving crime.

126. It is accordingly unsurprising that the Tshabalala Task Team report and the
September 2013 (and subsequent) inspection reports confirm that little use is
made of investigative aids, the systems for recgrdind storing exhibits are
inadequate and the controls that should be place to prevent the theft or loss of

dockets are not functioning.

10 Transcript, 21 February 2014, pages 4B@865.
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127. The evidence of a number of Khayelitsha residents also demonstrates that the

detective services in Khayelitsha are selyedysfunctional:

128. Thandokazi Njamela {1

128.1 In December 2009 Ms Njamela was assaulted by her friend's boyfriend,
Ayanda Booi. He hit her over the head with an unopened bottle of beer
and knocked her unconsciot/$. After Mr Booi had been arrested, Ms
Njamelareceived a summons to court which informed her that Mr Booi
would be appearing. Mr Booi, however did not appear and a warrant for
his arrest was issued. Ms Njamela had not been informed that Mr Booi
was out on bail at the timté> Ms Njamela has not hesfrom the police
since the court date when Mr Booi did not apgéar_ater in 2010, Mr
Booi was arrested for the double murder of his girlfriend's siblfiffgs.
Early in 2011, Ms Njamela saw Mr Booi again, he was apparently out on
bail. He is known by manyn the community to be a criminal and has
many cases pending against him. The community is scared of him and

upset that he is always released on Hail.

171 Bundle 2(5), Document number 23 at para 4.
172Bundle 2(5), Document number 23 at para 7.
173 Bundle 2(5), Document number 23 at para 9.
174 Bundle 2(5), Document number 23 at para 10.
175 Bundle 2(5), Document number 23 at para 11.
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129. Thandokazi Njamela |2

129.1 On 31 October 2010, Ms Njamela was at a tavern with her friend when a
group ofmen opened fire on the people inside the tav€riMs Njamela
was shot 6 times and survived. Her friend died on the scene. The police
retrieved a phone from one of the men who was shot and killed by his
partners. It was alleged that the police obtaiaddt of evidence from
the phoné’” In approximately December 2010/January 2011 the police
went to Ms Njamelads home with a ph
the suspects. Ms Njamela was asked to testify against them and she
agreed to do so. She waset provided with any details regarding the
caset’® About two weeks later, two policemen visited Ms Njamela at her
home and advised her not to get involved in the case for her own safety.
They did not provide her with any further information on the preg)icd
the case or whether the investigation would be contih{fetfls Njamela

stated that if she had been offered protection and a way to pursue the

176 Bundle 2(5), Document number 23.2 at para 4.
177Bundle 2(5), Document number 23.2 at para 4.
178 Bundle 2(5), Document number 23.2 at para 6.
179 Bundle 2(5), Document number 23.2 at para 8



matter safely she would have done'$b.To date, Ms Njamela has still

heard nothing from the police regardithis casé®!

130. Malwande Msongelwa

130.1 Ms Msongelwa's brother, Andisiwe was murdered on 3 September 2011.
During the early hours of the morning on 4 September 2011, Ms
Msongelwa and some community members were led to the scene by a
known thief and smalime gangster, nicknamed Faé& They were
suspicious of how Face knew the spot as there was no blood around and
Andisiwe's body was lying in thick gra¥s. When they called the police
Face ran awa}?* The police took a long time to arrive and once they
did, theyparked quite a distance from the crowd and told the crowd to
come to them. They even threatened to leave the scene unless the crowd
came to them® The police eventually came to see the body and they
took statements from Ms Msongelwa and her other brpfffeiso. They
informed the police of how Face led them straight to the body and the

police wished to speak to Face. They went to Face's house but he was not

180 Bundle 2(5), Document number 23.2 at para 9.
181 Bundle 2(5), Document number 23.2 at para 11.
182 Bundle 2(5), Document number 18 at para 10.
183 Bundle 2(5), Document number 18 at para 11.
184 Bundle 2(5), Document number 18 at para 12.
185 Bundle 2(5), Documentumber 18 at para 13.
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there. The police requested them to inform them if they found out about
Face's whereabouts, buihat the police would continue with their
investigation in the meantime. Ms Msongelwa was provided with a case
number. Her brother's body was only collected after 0208ace came

to their house two days later and spoke to Thuso. Face went toite pol
station and was r e l|Tbheapslieedbroaght himh kbe s ar
our house that day, telling us that there was no case against him. The
police were never in contact with my family agaiff. During
examination, Ms Mayosi asked Ms Msongelwa whettex ever heard
anything or received feedback from the police (Harare police station)
following them informing the family that there was no case against Face.
Ms Ms ongel wa Norweesnevermneavendsaw thiiem agalfif.
When questioned about the policetlaé crime scene, Ms Msongelwa
stated that her brother's body was not covered and police just looked
under his clothe&® When the police went to Face's house the police left
the body as it was with the community members. No police officials
remained at thecene. When asked whether they covered his body, Ms

Msongel wa Ne thqy aid do¢ cbyer his body. They did not

186 Bundle 2(5), Document number 18 at para 14.

187 Bundle 2(5), Document number 18 at para 15

188 Malwande Msongelwgave evidence to the Commission on 28uday 2014. The transcript of hevidence
appearsa pages 534 tad ram3 afpigfsuzmygel w

189 Msongelwatranscriptpage 545.



even barricade the ared® When they returned to the scene they just
waited with the police until a car came to collect the body, Wwkas

after 7am. When asked whether the police did any investigating with the
community members that were around, asking them what they had seen,
Ms Msongel wa r eMopheyndidendt ask anybodygThey fi
only took statements from myself and mytheo Thuso. There is rone

of the community that they approached to get a stateoh&ntWhen Ms
Msongelwa went to the police station to fill out forms relating to
insurance and the death certificate, the case docket could not be found.
They were informedhat Detective David's was off duty and they would
have to wait for him before the necessary forms could be fifetivhen

Ms Mayosi asked why her family never followed up on the case, Ms
Msongelwa stated: i T h a t iI's because we did nc
waste our time to go to the police station when the police don't even
remember that case...They might have to find the docket, because if they
had not forgotten about it, they would still be coming over through at our
house from time to time to ask whetlhex have not heard anything or

just maybe give us feedback as to what is happening...so we did not want

to continue going to the police station and hurt ourselves knowing that

190 Msongelwatranscriptpage 545.
191 Msongelwatranscriptpage 547.
192 Msongelwatranscriptpage 547.
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not hing i s g% iAdvgArendse werd pngoestate on record
that whatwa s d e s c r totddlye uhacoe@table. Tihis is so far the
most egregious example of police insensitivity and incompetence where
there is a crime scene; there is a body. It is not cordoned off. No
evidence is taken for purposes of forensic analy@i¥..Ms Msongelwa
confirmed that she lived at the same address and she still had the same
number so it would have been easy for the police to get in contact with

her195

131. Phumzile Welcome Makele

1312 I n this affidavit, Mr Ma lexpériences p e a k
through his work at SJC. Through his personal interaction with police
and prosecutors, a number of issues highlighting the inefficiency and
iIncompetence of some people working in this sector have come to light.
fiLost dockets, the failure of e to even show up in court to present
evidence against criminals, the failure of police to collect evidence, and
the lack of communication between law enforcement and the family

members of victim are just some of the numerous issues plaguing SAPS in

193 Msongelwatranscriptpage 551.
194 Msongelwatranscriptpage 552.
195 Msongelwatranscriptpage 553.
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Khayelitshao*®®* Mr Ma kel e g o e s Pdice arée failinggtd at e t
communicate with victims and families about developments in their cases,
failing to follow up on leads, and failing to arrest suspects breaking balil
conditionsot®” Mr Makele detailed a ntter in which a man was brutally
murdered by three men on 26 October 2883After having his life
threatened verbally by the three men the man went to the Harare police
station to open a case. When he returned home, the three men were
waiting for him. The three men disembowelled him with a knife and cut

off his cheeks?®® The perpetrators were arrested the same day, but
released less than a week later. They have threatened to return to the
home and kill the deceased man's wife and her two neighBSulgter

sever al days of attempting to reach
Makele eventually spoke to him on 7 November 2013. The IO informed

Mr Makele that the reason that the three men had been released was
because he (the 10) had not shown up in tctupresent evidence. Mr

Makele has not been able to reach the 10 since that conver&atibfr.

Ma kel e s tMahnyeasestare thtown otit and criminals released

1% Bundle 2(5), cument number 6&t parals.
197 Bundle 2(5), dcument number 6&t paral?.
198 Bundle 2(5), dcument number 6&t paral9.
199 Bundle 2(5), dcument number 6&t para20.
200 Bundle 2(5), dcument number 6at para2l.
201 Bundle 2(5), dcument number 6&t para23.
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for similar reasonsr®? When asked by Ms Mayosi to elaborate on one
of the cases he wasvolved with, Mr Makele decided to talk about the
case mentioned on his affidavit at para 14.4 in which seven girls were
raped in Kaneni in November 203G. The school girls had been out
partying after they had finished their exams and were raped ataguin p

by two men. Following their arrest, the two men were released on R1000
bail each and they were warned not to go near their victims or
Khayelitsha until their case was finalis€d. They broke their bail
conditions and moved back to Makhaza. Mr Maksdéed the person
who was handling the case and he was informed that they will assist,
however the ladies continued to receive threats. Mr Makele informed the
detective but the detective did not do anythitigMr Makele escalated

the matter to the deteeé's superior who said he would ensure that the
detective went to court and argue for the bail to be withdrawn. The bail
was not withdrawn and Mr Makele detailed his further, unsuccessful
attempts to have the two menagested®® Eventually one of the an

was rearrested and Mr Makele was informed that he would appear in

court on 10 September. On this day the case was postponed due to the

202 Bundle 2(5), cument number 6&t para2s.

203 phumzile Welcome Makelgave evignce to the Commission on 7 February 2014. The transcript of his
evidence appears pages 2082 1 2 0 ( ft Ma ke |aigpagg2089. )

204 Makeletranscriptpage 2090.

205 Makeletranscriptpage 2090.

206 Makeletranscriptpage 20942093.
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case docket not being at cotftt. Mr Makele stated that they did not
know wher e t hlibe captaio kaal tdt hevlad brougdht the
docket to court but the court could not finddt® The docket eventually
came up in Khayelitsha court but by this time the accused had been
r el e ardl eodhy whén | ask the police about a warrant of arrest, |
have asked them haveey gone to that place where they arrested him
before, the police had not gone there yet. The guy is still walking down
the streets of Gugulethu or Khayelitsha and still not arrested, both of
them have still not been arrestéd? Mr Makele went on to dicuss the

case of the man who was murdered by three men on 26 October 2013,
which he also detailed in his affidavit. The three men handed themselves
over to Khayelitsha police station and informed the police that they had
killed the man. They were then &k to Harare police station and as
mentioned above, they were later released on bail due to the detective not
appearing in court to give eviden€€. The three men continued to

I nti midate the deWNhenal saletl thendetettise towi d 0 v
inform themthat these three guys are still threatening this lady the

detective said that he will go and take a statement, he is still going

207 Makeletranscriptpage 2094095.
208 Makeletranscriptpage 2095.
209 Makeletranscriptpage 2095.
210 Makeletranscriptpage 2097.
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todayc?!! Indicating that the detective has done nothing about the
intimidation. Mr Makele escalated the matter to the detstmanager

at the Harare police station, the following quote details the lack of
attention the case was giveii He t hen asked me for
wrote them down...and he never called me. When | went back again |
found the paper that | had vitén my contact details on, it was still in the
same place where those dockets are and he could not recognise me...This
time he assured me that he was going to make sure that they work on the
case but till today they have not done anything to that casetharsd

guys are still outside...This woman is still living under fear, she asked me
a question whether the detective wanted her to die before he could
protect them. She wanted to know whether the detective wants her to die

before anything can be done abthese boys%¥

132. Nontembeko Nduna

132.1 On or about 7 March 2009, Ms Nduna received a call informing her that
her nine year old niece had been hit by a police car iA*€By the time
she arrived at the site the girl's body had been removed. The following

day tre police arrived at her home and collected statements from Ms

211 Makeletranscriptpage 20992100.
212 Makeletranscriptpage 2102101.
213Bundle 2(5), cument number 28t parab.
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Nduna's sistem-law and Ms Nduna. This was despite her informing him
that neither of them were eyewitnes3d¥s.At the trial, the magistrate
agreed that they could not give any testimony aitddrew their names

from the witness list. Ms Nduna, her brother and her sist&xw have

not been informed of any developments since fen.During Ms
Nduna's testimony before the Commission, Ms Mayosi asked Ms Nduna
when she last saw the police. Msuwd responded that the last time they
saw them was when the police got the statements from #8evhen
asked whether she ever went to the police to find out about the status of
the case, Ms Nduna repliedi | changed my <cell numb
of the ¢ild she never changed her cell phone until she died. The address
and the house where we live, we never changed it. We are still in the
same place. My belief is that the person investigating the case should
have had some kind of relationship with the peaogfi the deceased so
that he could keep on informing them or giving them updates as to what
Is going on with the case, so we also just needed faljpwith the case,
because we live in a community, because | know that Sesethu's [the

deceased] case is ntite first case that has been ignored or not solved so

214 Bundle 2(5), dcument number 6&t parab.

215Bundle 2(5), dcument number 6&t paras.

216 Nontembeko Ndungave evidence to the Commission on 28udayn 2014 The transcript of heevidence
appearsa pages 534 ttran5smadag§paddd una
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| ask myself why would our family be any special or any different than

any other families whose case wasinatas incomplet@?!’

133. Phumeza Mlungwana

133.1 In her affidavit, Ms Mlungwana details a number of dwits in
Khayelitsha which highlight problems and inefficiencies the Khayelitsha
community has experienced with the detective branch. In early 2010 a
boy named Mabhuti was found dead behind her home. Site B police
station was contacted but they could rexhove nor cover the body until
a mortuary van arrived a few hours later. Both the people who
discovered and reported the body were never questioned by the police
and it is unclear whether an investigation into Mabhuti's death was ever
undertakert’® Ms Mlungwana also details a fight with bouncers from
Phezulu Pub in Site B in early 2012, following which her friend, Thabo
Sgiva died in hospitat® Ms Mlungwana and her friends reported the
incident and gave statements at Site B police station the same?fight.
Two suspects were arrested and identified in an ID parade at Harare

police station. Ms Mlungwana and her friends were subpoenaed to

21’Ndunatranscriptpage 563564.

218Bundle 1(5), File E, Document number 30 at para 27.
219Bundle 1(5), File E, Document number 30 at para 28.
220 Bundle 1(5), File E, Document number 30 at para 29.



appear in court in July 2013. Ms Mlungwana contacted the 10 prior to the
court appearance and informed him that she tzardfriends feared for

their safety and wanted to remain anonymous. During the conversation
she was informed that the court date had been postponed to 6 August
2013. However, on that date it was again postponed and since then Ms
Mlungwana has heard notigj from the police or the prosecutét. The

two bouncers that were arrested have been released and are still working
as bouncers in Khayelits@& At clause 8286 of her affidavit, Ms
Mlungwana details an incident in which AT's thwgsarold daughter
wasraped. For two days following the crime, police failed to take her
statement or assist her and her child in any way. AT's neighbour even
contacted the police at Site B Police Station and provided AT's address
but the police failed to arriv&® Following the police's inaction,
community members went to the suspect's home to confront him. The
suspect ran to the police station and handed himself&v&ven though
eyewitnesses had identified him as the rapist and he had turned himself
in, the suspect waeleased two days later. He is currently out in the

community and has been harassing AT. The police say there is nothing

221Bundle 1(5), File E, Document number 30 at para 30.
222Bundle 1(5), File E, Document number 30 at para 30.
223Bundle 1(5), File E, Document number 30 at para 83.
224Bundle 1(5), File E, Document number 30 at para 84.
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that they can d&?® In her affidavit, AT states the followingl noticed

the suspect Ntembeko following me. Feeling scaredent to Site B
police station to report the incident. Investigating Officer Louw, however,
told me that the suspect wasn't following me, he told me that he had told
Ntembeko not to come near me or my house and refused to take the
matter further'??® At clauses 8790 of her affidavit, Ms Mlungwana
details an incident in May 2010, during which Moses Dibela was beaten
by a number of people, including police, at a tavern. Mr Dibela opened a
case of assault against the people who had beaten him, but laterdeceive
an sms informing him that the case had been closed. When Mr Dibela
sought an update on the matter, he was informed that the docket could not
be located?’ At clauses 994 of her affidavit, Ms Mlungwana details

an incident in May 2010, during which Matdandile Qezo was stabbed

in the face when two men tried to steal his cell phone. The community
caught the alleged attacker and handed him over to Site B Police
Station??® From the outset the police did not keep Mr Qezo informed of
any developments and meas not even aware of when the suspect's bail

hearing was taking placé® The IO was not present at some of the

225Bundle 1(5), File E, Document number 30 at para 84.
226 Bundle 1(5), File E, Document number 30 at para 85.
227Bundle 1(5), File E, Document number &0para 89.

228 Bundle 1(5), File E, Document number 30 at para 91.
229Bundle 1(5), File E, Document number 30 at para 92.



hearings and could not testify that the suspect was a flight risk. The case
was postponed over a dozen times. On one such occasion, thwasase
postponed because the 10 was on holiday and failed to inform af¥jone.
During Ms Mlungwana's testimony before the Commission, Ms Mayosi
asked her whether she was ever questioned in relation to the Mabhuti
murder during the police's investigatiois. Ms Mlungwana responded:
"No. Nobody spoke to me. Nobody spoke to any member of my family.
Even my neighbour who found the body and reported the body to the
police was never questioned and | do not know if anything came out of
that but everybody witnessedabhuti's body being found there and there
were a couple of stories, people were saying as to what is the cause of
death but | don't know what happer@®. While testifying at the
Commission about the murder of her friend, Thabo Sgiva, Ms
Mlungwana statedhe following: "l personally called the investigating
officer or Investigator Cloete in Khayelitsha police station and told him
that we are still willing to testify but we are scared because the bouncers
or the people who murdered Thabo are still workimghayelitsha and

are still around Khayelitsha so the fear is that what happens if they target

us or intimidate us in any way specifically because | work in Khayelitsha

230Bundle 1(5), File E, Document number 30 at para 93.

%1 phumeza Mlungwangave evignce to the Commission on 24 and 31 January 20¥#rahscript of her
evidence appears pages 22871 and 902 2 7 ( i M| turnagmsaetpaigg246.0 )

232 Mlungwanatranscriptpage 24247,
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and | stay in Khayelitsha. He said he will deal with that but then the date
was postpoed because | was worried about the coming date. Time went
by. There was no communicatitdi¥® Ms Mlungwana told the
Commission that she had not been informed anything about witness
protection, and had she been, grobably would have considered it
becausd didn't want- we didn't want those guys to know our identity
because we see them almost every weekend. They still work in
Khayelitsha.?** Commenting on the last time the trial was postponed,
Ms Mlungwana informed the Commission that the 10 salde ‘tarleave
and then they wild/ communi cate the
heard anything from there and to my knowledge there hasn't been a

conviction on Thabo's casé&®

134. Mzoxolo Tame

134.1 In Mr Tame's affidavit he details his interaction with a detectivithet
Harare police station following the murder of his cousin on 19 January
2013. When Mr Tame went to the detective's office he was treated

disrespectfully and spoken to in a harsh téf§eWhen Mr Tame asked

233 Mlungwanatranscriptpage 248.
234 Mlungwanatranscriptpage 249.
235 Mlungwanatranscriptpage 251.
26 Bundle 1(1a)Document number 64 at parés4
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when the accused would be appearing in colide [the detectivelold

me that | would be wasting money as the deceased was caught in the act
[of stealing] | informed him that is for the court to decide not him telling

me that. We argued as | felt that he was not treating us with the respect
that wedeserved as a bereaved, grieving fartiff In relation to the
detective's lack of communication with the bereaved family, Mr Tame
stated: "It is crucial to mention that we have not heard from Detective D
since 21 January 2013. The last time | saw him whsn the accused
appeared for the bail application where he did not even speak to me or
any other members of my family. The accused were granted bail and the
court remanded the case to 26 March 20338 During Mr Tame's
testimony before the Commission,c&ime to light that he contacted the
detective's superior and arranged a meeting to discuss the case. When Mr
Sidaki asked why he spoke to the detective's superior, Mr Tame
responded, Because | felt that there was no communication from the
detective to pdate us as to what is happening around the case and the
merits of the case in terms of the investigation so | felt that let me speak

to his superior and then I'll get more information from the superios

27 Bundle 1(1a), Document number 64 at para 7.
238 Bundle 1(1a), Document number 64 at para 10.
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superior''?3® Mr Tame received assurances frone tetective's superior

that the detective was the right person to investigate the case however,
"That was the last engagement and that was the last communication
between ourselves and the Harare Police Stdtféh. Mr Tame
confirmed that he did not know whaventually happened to the cd&e.
Through further evidence before the Commission it emerged that there
was a change of detectives in the cd$eWhen asked by Mr Sidaki
whether he (Mr Tame) was ever informed of this change, Mr Tame

confirmed that therevas, 'No communication whatsoevef3

135. Beauty Thosolo

135.1 Ms Thosolo detailed the events surrounding her son's murder on 9
November 2010. The accused had led the police to the body of Ms
Thosolo's son and one of the accused made a statement on the events of
tha night which was recorded by the #. Discussing the week that the
court proceedings started, Ms Thosolo states thatmy surprise all the

suspects were released and | was not given the reasons...I then called

239 Mzoxolo Tamegaveevidence to the Commission on 2druary 2014. The transcript of hévidence appears
a pages laett angpPagel®™I n

240 Tametranscriptpage 176.

241 Tametranscriptpage 176.

242 Tametranscriptpage 178.

243 Tametranscriptpage 180.

244Bundle 1(1a), Document number 49 at para ©.22.
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officer C who was the detective on thes&do get an explanation as to
why all the accused had been released. He never answered my calls. To
this date | have not gotten any explanation of what happ&iedn a
supplementary affidavit to her affidavit of 3 November 2012, Ms Thosolo
detailed a meting she secured with a Brigadier in charge of Site B police
station for the second week of March 2018y"aim for the meeting was

to complain to the Brigadier about the conduct of the investigating officer
because he never communicated anything to mek) avas always in the

dark about progress in the casd® After assuring Ms Thosolo that she
would be contacted by the 10, Ms Thosolo still heard nothing. Following

a further meeting with the Brigadier and still no contact, Ms Thosolo
phoned the Brigadie "He told me over the phone that if there is
something that needs my attention, | will be updated. That was the last
time | spoke with him?%’” In September 2013 the 10 called Ms Thosolo.

It had been nearly a year since she had last heard from*hiffhe
investigating officer stated that there will be court proceedings on the
13th September, which he said was not necessary for us to attend as we

will receive feedback accordingly?® "I have never received any of the

245 Bundle 1(1a), Document number 49 at pau266.26.
246 Bundle 2(1f1.1), Document number 49a at para 9.
247Bundle 2(1f1.1), Document number 49ara 19.
248 Bundle 2(1f1.1), Document number 49asra 20.
249 Bundle 2(1§1.1), Document number 49adra 24.
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feedback as promised, up to date’"When Ms Thosolo phoned the 10
on 2 November 2013 to enquire about the court proceedindjs, "
response was that he does not know what took place as he could not
attend the court proceedings as he was in the Eastern Cape, and he
cannot help me in that ragd."®®* Following Ms Thosolo's testimony
before the Commission, Mr Arendse, appearing for SAPS, stawalir
evidence was very clear from the night that these perpetrators entered
your house pretending to be policemen, from what | can gather there
does ot seem to beit doesn't seem to be a terribly difficult investigation

to have undertaken:; all the leads were there, the evidence was there. So

we are also very, very sorry to hear this kind of thing taking pla¢®...

Recommendations

136. We propose that th€ommission makes the following recommendations in

respect of the Detective Services.

136.1 The staffing levels for detectives in Khayelitsha must be addressed as a

matter of urgency. Detectives cannot reasonably be expected to deal with

250 Bundle 2(1f1.1), Document numbei94 atpara 25.

251 Bundle 2(1f1.1), Document number 49asra 26.

252 Beauty Thosolgaveevidence to the Commission on 3@ruary 2014. The transcript of hevidence appears
a pages 859 toaB9éapageBddbpsol o
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136.3

136.4
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case loads of 130 to 1@ckets. Senior detectives need to be reassigned
from other stations immediately to cover the extreme backlog of cases in

Khayelitsha, even if this is a temporary measure;

The immediate opening of new permanent detective positions at all three
Khayelitsta police stations and advertising for the transfer or

appointment of skilled detectives;

A skills audit must be done to determine the level of training of
detectives. This must be followed by a plan to address any shortfall in
training. Detectives muskltrained to handle the specific types of crime
prevalent in Khayelitsha. Where detectives are still found to be lacking
capability following further training, these detectives must be moved to a

different position within SAPS;

Effective command and cootr of the detective services in the three
police stations must be implemented, in accordance with the
recommendations set out below in section | dealing with the overall

management of the three police stations;



136.5

136.6

136.7

92

Detectives should be able to communicate wéhkidents in Xhosa or
English and experienced Xhespeaking detectives should be recruited

to Khayelitsha as a matter of priority;

Community members must be educated through workshops on the

importance of the use of informers to assist the police;

Detectves should be supplied with sufficient resources, including office

space and computers.



F. OPERATIONAL ISSUES: CITY OF CAPE TOWN CCTV CAMERA UNIT

137. Evidence relating to CCTV cameras was predominantly given by Mr. Kevin
Cole, thesuperintendent managing and monitoring CCTV camera operation, Mr.
Moller, the senior superintendent who manages the CCTV department, both of
whom are employees of the Metro Police of the City of Cape Town, Mr. Richard
Bosman, the Chief of Law Enforcement the City of Cape Town and the Senior

Public Prosecutor for Khayelitsha, Ms. Rochelle Harmse.

Location of CCTV Cameras in the greater Khayelitsha area

138. There are currently 16 CCTV cameras that focus exclusively on Khayefitsha.
The cameras were installed2003 as part of the presidential urban improvement
projects which was aimed at focusing and allocating resources to high crime areas
for purposes of combatting crime, among other thfigshe SAPS crime

intelligence officers identified the r hotspotheve the cameras were mounted.

139. Both Mr. Cole and Mr. Moller noted that the 16 cameras in Khayelitsha are
located exclusively in the police precincts of Khayelitsha Site B Station and

Lingelethu West Station. None are situated in the Harare Statidioe

253 Transcription Page 2539.

254 Transcription Page 1949.

2STranscript Page 253522536. Details of the specific persons from the City and the SAPS who were consulted
in deciding where the cameras should be located are listed on Page 2536.
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precinct?®. Since the installationf the camerathere has not been any review of

ther location?®’

140. The Commission was informed that the possibility of increasing the number of
CCTV cameras and extending the camera network in Khayelitsha has merely
been discussed by the City and SAPS. Though SAPS told the Commission that
they would like to roll out more CCTV cameras in Khayelit$§ajo concrete

plan or timetable was placed before the Commission.

Maintenance of CCTV Cameras

141. The Commission was infored that of the 16 cameras in Khayelitsha, 6 are

currently norfunctional. Of the 6 noiffunctional cameras:

141.1 4 have not been functional since December 2013 because of fibre cable
theft?®>® These have not yet been fixed as the fibre cable required has to

be ®urced.

256 Transcription Page 256A. map indicating the current locations of the CCTV cameras in the greater
Khayelitsha can be found in Bured8, File 5 City of Cape Town,daument number 71

257 Transcription 2540.

258 Transcription 6635

259 Transcription 1955



141.2 1 has had recurring problems with theft of power cables since 2011. This
camera is located at the corner of Mew Way and Lansdowne Roads and
ESKOM has i nf or meecononhcally it woyhwhilenta t i t
keep repairing this cable®® The City is currently considering

alternatives to ensure that this camera is functiéfial.

141.3 1 has been out of order since November 2013 due to illegal electrical
connections that burnt out the camera. It will cost R100 000 to repair it
and this has been schedukedhappen at the start of the new financial

year in July (2014352

142. The Commission was informed that once it is detected that a camera is no longer
functional, the SAPS Liaison officer deployed at the TMC is informed and he/she
is expected to advise the redmt police statiod®® However, the Station
Commander for Lingelethu West, Colonel Reitz, testified that he has never
received a report from the Liaison Officer about 4fiemctional cameras in his
precinct?®*  This raises concerns about the effectivenesscarimunication

between SAPS and the TMC.

260 Moller page 2541. See also the evidence of Richard Bosman pagé 1938.
261 Cole Transcript page 25312532

262Bosman 1956.

263 Moller 2561

264 Reitz Page 2880
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143. Mr. Moller informed the Commission that generally the cameras are repaired as
quickly as possible, sometimes within a week, sometimes within a month.
Ultimately, the time taken to repair a faulty camera dependsha repairs are
required and whether or not parts have to be sodfeedihe City informed the
Commission that they generally carry very limited stock because of constant
changes in software and componefitsAs a result repairs can take time to be

effectal.

144. The most common problem with the CCTV cameras in Khayelitsha is theft of the
fibre optic cables attached to the CCTV cameras. The fibre optic cables are often
stolen because they are confused with copper cables, which are much more

valuable?6”

145. In addressing the constant theft of fibre optic cables, the City began utilising
fibre cables coated in different colours, to distinguish them from copper é&bles.
The Commission was told that this solution has not been effective in reducing

fibre cable thefg®®

265 Moller 2559

266 Bosman 1957.

267 Moller Page 2542.
268 Moller Page 2542.
269 Moller Page 2542.
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146. It can be argued that the City has not been able to identify and implement a
solution that reduces theft of fibre cables, thereby failing to ensure that all the
CCTV cameras located in Khayelitsha are functional at 100% level. This can be

ascertained frorthe evidence of Mr. Bosman who informed the Commission that

|l tés i mpossible to attain 100% [ cam
steals one copper cable; it could take out 20 of your CCTV cameras.
They move on fibre optic cable, and five cameras are dCiayelitsha.

S0 90% is regarded as an acceptable r&t@ur emphasis)

147. Furthermore, the Commission was informed that the current log sheets utilised by
t he Ci tprovidean ataurate eécord of when the call was made, when the
call-out was made toXi t he <camer a, and when the ce¢
again 2® As a result, it is not possible to track how long cameras have been
nonfunctional. This has in the past affected the ability of police to rely on CCTV
footage in the investigation of crimeélrhe Commission was referred to the death
of Sergeant Zakekele who was killed in a location that was monitored by a CCTV
camera that was not functional at the time. It was determined that the camera had

not been operational for months when the incidesurrec?’?

270 BosmanPage 1956
271 Bosman 1957.
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148. The current proportion of functional cameras shows that the operational camera
rate in Khayelitsha is 63%, which falls short of the 90% benchmark applicable to

all CCTV in across the City of Cape Towf3.

Usefulness of CCTV Cameras asr@echanism to prevent and detect crime

149. Mr. Cole informed the commission that CCTV cameras in Khayelitsha are
monitored at a control room at the TMC in Goodwood. He further stated that if
the camera monitor observes a crime, it is immediately reporte@ wufiervisor
by phone. The incident is also recorded in an incident report and the supervisor

will then view the footage in question.

150. Once the crime has been brought to the attention of the supervisor, he/she is
required to inform the SAPS Liaison Offickased at the TMC. SAPS has the

discretion to decide what steps are necessary in responding to the fédtage.

151. The Commission was informed that there is currently no definitive research that
has been conducted which shows a correlation between mountingT® CC
camera and a decline in crime rates or an increase in the apprehension of

perpetrators. The usefulness of CCTV cameras in crime prevention to a large

272Bosman 1953 1954.
23 This process is detailed from Page 253531 of the Transcription.
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extent depends on how the SAPS themselves perceive the CCTV cameras. The
Station Commander of Lingetas West’* informed the Commission that he had
never been to the TMC in Goodwood personally. The Commission had to
explain to him how the cameras are monitored and the quality of the footage.
Similarly, the Station Commander of Khayelitsha Police Stati@d not
personally visited the TMC to determine how the CCTV cameras systems

function?7®

152. CCTV cameras in Khayelitsha are predominantly being utilised in a reactive
manner through monitoring and detection of crime. Once crime is detected on the
cameras SAS is immediately alerté® and the resources deployed to the TMC
indicate that SAPS merely intends to use the camera in detecting crime only and
to some extent this function is being utilised. It is however not clear if the
Liaison Officer always informshe relevant station when a crime is observed on

camera. The communication does not appear to be efféttive.

153. The use of CCTV camera footage reactively by the detective branch in detection
of crime can be determined through some of examples placed béire t

Commission were CCTV footage was used:

274 Transcription Page 2881
275 Transcription

276 Transcription Page 2543
27 Transcription Page 2880
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153.1 Colonel Swart confirmed that CCTV cameras have been used in the
detection of crime as SAPS receive calls from the TMC informing him
that there is a crime being committed at a certain location. He mentioned
that inone incident SAPS was informed of a crime, which resulted in the

arrest of the perpetratot&

153.2 Mr. Cole narrated one incident in which CCTV was utilised by the SAPS
in a gang fight where young boy was murdered. This incident was caught
on camera at theoener of Palmer and Lansdowne RG&H. SAPS
members informed Mr. Cole that an arrest was made in the case through
the zooming capability of the CCTV camef&s. Mr. Cole further
informed the Commission that SAPS do indeed request camera footage

where crime hs been captured:

154. In addition, it is not clear what the collection rate is of the footage where a crime
incident is captured on camera by SAPS. The evidence of the Senior Prosecutor
was that her office is often told that there is either no camera spthevhere the

crime was committed or that is was rfoimctional.

278 Swart Page 3468

279 Cole Transcrip2534

280 Transcription Page 2535.
281 Transcription Pag2549.



101

155. The use of CCTV cameras proactively, for example, gathering intelligence for
crime prevention purposes, is simply characterised as a possibility by Mr.
Moller.?8? |t is also something th&8APS itself have not engaged with as there

are currently no crime intelligence officers deployed to the TMC.

156. Furthermore, the Commission was also informed that the usefulness of CCTV
cameras is to a certain extent affected by the availability of lighimugadequate
infrastructure. Lighting is necessary because it enables and increases visibility of
the camerasé footage. I nfrastructure
moving crime scene through different locations which is near impossible in
informal settlements where perpetrators easily disappear due to the lack of

adequate infrastructuré

Use of CCTV footage in Court

157. Mr. Cole stated that he is required to give evidence in criminal trials where

evidence contained on CCTV footage has been glaedore court. He attends

282 Transcription Page 2544.
28 Transcription Page 2546.
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such hearings roughly once or twice a month. He has however never testified in

any of the Khayelitsha Couff$

158. The Senior Prosecutor, Ms. Harmse, informed the Commission that it would be
useful to have footage in prosecutioncoime. However she was not aware of
any case where CCTYV footage from the cameras in Khayelitsha has been used at
the court?®® She further stated that prosecutors have often inquired as to whether

there is CCTV footage of crimé®

Recommendations

159. We propee that the following recommendations be made with regard to the use

of CCTV cameras:

159.1 All Khayelitsha station commanders and Mr. Richard Bosman must
immediately set up a meeting with the City of Cape Town to discuss how
the CCTV cameras can be betteriséitl in crime prevention and crime
investigations. All parties need to discuss the fact that many have not
been properly mounted, many are not operational, many are located in

unsuitable positions and many more cameras need to be installed.

284 Cole Transcription 2539
285 Transcription Page 1865
286 Transcription Page 1865
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159.3

159.4
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Following this meeting a plan needs to be created and implemented
immediately to ensure proper and effective utilisation of the CCTV

cameras in Khayelitsha.

Key members at the two police stations with CCTV cameras mounted in
their policing precincts must visit the TM® understand how the

cameras are used, including zooming in and recording of footage with
incidents of crime. The members should include the station commanders,

the detective commanders and the crime intelligence officers.

Key SAPS members at eachtb& police station in Khayelitsha must be
trained on the effective use of CCTV cameras in crime prevention,

detection and intelligence;

SAPS and TMC must devise a communication plan that facilitates the
effective flow of information between the applicaBlation and officers

deployed at the TMC.
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G. OPERATI ONAL | SSUES: LI Al SON WITH MAGI ¢

Attendance of withesses at court

160. Advocate Rochelle Harmse, who has been the senior public prosecutor at the
Khayelitsha Magi bBdvembdr @5 stafed unran affdavih c e
furnished to the Commission that a number of matters are postponed several
times primarily because either dockets are not in court or witnesses are not
present®” Although the Khayelitsha Courts do experience problemith
accused not being present, the availability of withesses who are required for the
successful prosecution of most crimes in Khayelitsha, is of greater cafitern.
The reasons why witnesses do not come to court include that their mobile
telephone numbershange, SAPS is unable to issue subpoenas (this is
exacerbated by the geographical layout of Khayelitsha, the absence of street
names, house numbers and addresses not always being accurate and foreigners

and refugees being reluctant to testify as they\fedimisation)?28°

287 Bundle 8, Commission of Inquiry Specialistfidavits, para 30.
288 Bundle 8, Commission of Inquiry Specialist Affidavits, para 62.
289Bundle 8, Commission of Inquiry Specialist Affidavits, paras 63.
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In her oral evidence Advocate Harmse confirmed the trend, identified in the
Tshabalala Task Team Report, of withesses not being summonsed to court,

resulting in the withdrawal of casé¥.

Advocate Harmse stated in her affidavit that icnigcial that witnesses appear in

court as most of the time it is only their evidence that is available to ensure a
conviction. She suggested that further particulars be obtained in relation to
witnesses, such as the details of relatives or friends we fh@d addresses and

through whom the witnesses can be traced when required so that prosecutions are
not hampered because the witnessesod mc
they have moved. In relation to foreign nationals she suggested that a
communi@tion system he put in place in-operation with the Department of

Home Affairs2°!

In her oral evidence Ms Harmse suggested that list of people who can assist in
contacting the complainant be incorporated into the docket statement, to cater for
situations where the investigating officer has difficulty in tracing the

complainang®?

20 Transcript, 6 February 2014, 1879: i136.
291 Bundle 8, Commission of Inquiry Specialist Affidits, para 127.
292 Transcript, 6 February 2014, pages 188889.
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Dockets

164. Advocate Harmse stated in her affidavit that it is a daily occurrence that dockets
which are required are not at cotfit. She noted that it is recurring problem that
casesare withdrawn because of incomplete police investigations and dockets not

being brought to courf?

165. In her oral evidence Advocate Harmse said that the problem of dockets not being
at court is a longtanding problem which was certainly present when sheupok
her appointment at Khayelitsha in November 2011. The problem has been raised
at the monthly case flow management meetings attended by stakeholders in the
criminal justice system at Khayelitsha on numerous occasions. After the matter
gets raised theravould be a measure of improvemeénts a result of it being
brought to the attention of the station or branch commarideus thereafter the
pattern would return to normal and the problem would ré&€ushe described the
problem as systemic, and it istnas far as she has been able to observe, limited

to any particular investigating officef® The issue is limited to the district

293 Bundle 8, Commission of Inquiry Specialist Affidavits, para 51.
2% Bundle 8, Commission of Inquiry Specialist Affidavits, para 113.
2% Transcript, 6 February 2014, pages 181B17.

2% Transcript, 6 February 2014, page 1900.



courts as in the regional courts the dockets are not returned to police stations but

kept in a safe at coufi’!

166. The issue oflockets not coming to court was raised with the Khayelitsha Cluster
Commander, General Ndlovu, particularly in relation to FCS dockets, as in many
of the rape matters on the district court roll the investigations were not being
finalised and then the doets were not coming to cod® This meeting took
place in early 2012%° The matter was also raised with the Detective Cluster
Commander, Colonel Wiese, and after these interventions she would find for a

short period there was an improvement in the siindfP

167. The problems with the investigation of cases by the FCS unit resulted in many
cases being withdrawn or struck off the roll because of incomplete

investigations®?

168. Advocate Harmse testified that there was a vast difference in quality of support
that shereceived as a prosecutor from the FCS unit in Khayelitsha as opposed to

Mi tchell 6s Plain (where she had servec

27 Transcript, 6 February 2014, page 1834.
2% Transcript, 6 February 2014, pages 1834835.
29Transcript, 6 February 2014, page 1876.
300 Transcript, 6 February 2014, pages 183836.
301 Transcript, 6 February 2014, ges 1836 1837.
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Khayelitshaj®? and the problem with dockets in Khayelitsha is more serious than

she had experiencedpreviioli y i n Mi 8% hel |l 6s Pl ain.

169. Advocate Harmse testified that it would be necessary to improve the SAPS
liaison system with the court in order to ensure that dockets do come to court

timeously. She stated:

A 1 2 Birstly the liaison officer and DCCO need to bquipped
with the resources to be able to access both the SAPS
network so that they are able to ascertain the status of a

docket.

124. They would also crucially need to have access to the DoJ
network so that they would be able to know in advance what
matters are on the roll. This would be beneficial in ensuring
that dockets do indeed get provided to the prosecutors at
least three days prior to a matter being enrolled. Similarly
to what | have stated in relation to the resourcing of the

DCCO, the liason officers should in practical terms also

302 Transcript, 6 February 2014, page 1838.
303 Transcript, 6 February 2014, page 1845.
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have access to the pasiortem reports and other laboratory

reports.

125. Access to the EDMS would greatly assist the prosecution
task but the system which is currently in place at the SAPS
police stations cannobe accessed by the prosecution.
Ideally the SAPS members and the NPA should both have
access to the electronic docket system. This could alleviate
a number of difficulties that are still being encountered as
electronic dockets could then be assessethé&yprosecutor
before a trial date and would alleviate the plight of absence

dockets 3%t court. o

170. Advocate Harmse testified that once matters reach the stage at which the accused
pleads, they experience reasonably high rates of success in prosecutions in th
Khayelitsha courts. The challenges they experience are in getting matters to the
stage where the police investigation is complete and the charges can be put to the

accused?®

304 Bundle 8, Commission of Inquiry Specialist Affidavits, para 1225.
305 Transcript, 6 February 2014, pages 187873.
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171. Advocate Harmse in her oral evidence considered the summaries of information
obtained from charge sheets in cases heard in court 1 in 2011 from cases 1 to
1003% The spreadsheet set out details of seventeen of the 100 cases in which the
matters were either withdrawn or struck off the roll. The spreadsheet reflected
that the cases mhich the charges were withdrawn or struck off the roll involved
matters of murder, attempted murder, rape, robbery with aggravating
circumstances, which are typical of the cases that would appear in é8uitHe
reasons for the withdrawal or strikindf of the cases reflected on the spreadsheet
included incomplete investigations, DNA results outstanding andrpodéem

reports outstandingf®

172. A consideration of the other schedules contained in bundle 4, folder 6, in respect
of both court 1 and court 2 ffgeriods in 2010, 2011, 2012 and 2013, reveals a
similar pattern of a substantial number of cases being struck off the roll or having
the charges being withdrawn as a result of incomplete police investigations or

dockets not being brought to court.

173. Captin Pillay, who has served as the Detective Court Case Officer at the

Khayelitsha Magistrateds Court since J

306 Bundle 4, Folder 6, Item 4.

307 Court 1 deals with the more serious cases.

308 The spreadsheet also included the fact that the docket had not been brought to court on more than one
occasion amongst the reasons for the withdrawal or striking off.



174.

175.

176.

111

there is no problem with regard to new dockets, which are on the court roll for the
first time, coming to ourt3%®® He also confirmed that there is no problem with

regard to regional court case dockets not coming to é8urt.

In relation to district court dockets, Captain Pillay conceded that the system
wo r k swelalwdys héave a problem with dockets that areatatourt but if |
receive my list for request for dockets those dockets will come to&dukie
estimated that there were approximately three dockets a day that did not come to
court3? He also admitted that it does happen that if the dockets do n@& com

through, this leads to cases being struck off the’tdll.

When it was put to him by Commissioner
not coming to court was a serious indictment of police inefficiency, Captain
Pillay replied that the police are working die r p r e sysuuareealways d 0O

going to have a problem ith dockets nc

In the course of his oral evidence, Captain Pillay hanged document, exhibit
ADP106, which considered a r an cdceduls ampl

of cases which were struck off the roll or the charges were withdrawn, discussed

399 Transcript, 20 February 2014, pa4f@b8: 15 18.
310 Transcript, 20 February 2014, page 4072: 1®.
31 Transcript, 20 February 2014, page 4053: 13.
312 Transcript, 20 February 2014, page 470:7 8.
313 Transcript, 20 February 2014, page 4067: 18.
314 Transcript, 20 February 201dages 4162 4163.
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above in relation to the evidence of Advocate Harfséddvocate Sidaki noted

t hat Captain Pillayés report had been
not therelevant charge shee¥$. Commi ssi oner O6 Regan i nd
should be given the opportunity to go through the spreadsheets more carefully, to
examine the charge sheets and to indicate to the Commission whether there are
errors in the Sidaki schedul. Commi ssioner O6Regan | e

this exercisel’

177. Captain Pillay also produced the registers in which matters are noted that are
postponed for further investigation, in which the next court date is entered and
then the court liaison offer signs for the docket and takes it back to the

station318

178. Commissioner Pikoli noted from the registers that there were a number of
i nstances where the column d6dnext court
a number of instances where there isigoaure for the docket on the part of the
court liaison officer. There were also instances when the prosecutor had not

signed off®’® Captain Pillay conceded that it would be possible for him not to

315 Transcript , 20 February 2014, pages 404D78.
316 Transcript, 20 February 2014, page 4135: 19.
317 Transcript, 20 February 2014, pages 413@.37.
318 Transcript, 20 February 2014, pages 408M61.
319 Transcript, 2CFebruary 2014, pages 4068069.
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know where a docket is if the relevant column remaiaskbithrougho#°® and

that the purpose of the register is to keep control over dotkets.

179. Captain Pillay conceded that if he kept postponement dates (for all the cases) in
his register, he would be able to establish form it what dockets are needed for a

specfic court date. He does not do tA?S.

180.Commi ssi oner O6Regan put It to Captain
raised with him in evidence by Advocate Sidaki that the register system used by
his office was not working, as his office was unable tobdistafrom the registers
whether the docket was with the further particulars office or not. Despite having

had two days to establish where the docket was, he was unable té¢o so.

181. Captain Pillay stated that he reported directly to Colonel Wiese, thesrclust
commander in charge of detectives in Khayelitsha and that he supplied her with a
weekly list of all dockets that he screens and dockets that are not at court three

days before the matters are placed on the’fbll.

320 Transcript, 20 February 2014, page 4070: 51
$21 Transcript, 20 February 2014, page 4147: &
322 Transcript, 20 February 2014, page 4148: 1®.
323 Transcript, 20 February 2014, pages 4188.68.
324 Transcript, 2CGFebruary 2014, pages 4004098.
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183.

184.
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Captain Pillay testified that he ondygnerally became aware that a docket was not
present at court on the morning when the prosecutor came through to him and
stated that he needed the docket. He would receive a list of outstanding dockets
close to 09h00 in the morning when courts start, wadld then begin phoning

around to establish where the dockets wéte.

Captain Pillay conceded that he only sees the dockets when they come to court
for the first time when he screens them to establish whether thepgimafacie

case. It then goes the prosecutor but he never seems them ad&iHlis office

does not run a register with court dates in which the cases coming up on a
particular date are reflectéf. However, on the information available to him, he
could compile a register of court datesdecirculate it to the detectives in the

police stations in the week before the matters can¥éup.

Colonel Wiese in her evidence accepted that the issue of dockets not coming to
court or arriving late is a problem that dates back to before she took updter p

and is still an existing problef’?

Recommendations

325 Transcript, 20 February 2014, pages 41@Q01.
326 Transcript, 20 February 2014, page 4155: 14.
327 Transcript, 20 February 2014, pages 41.38.56.
328 Transcript, 20 February 2014, pages 413857.
329 Transcript,20 February 2014, pages 5008011.
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185. We propose that the Commission makes the following findings in respect of

l i ai son with the Magistratesd Court s:

185.1 Complainants in criminal cases be required, as a matter of course, to
furnish a list of pople, together with their contact details, who can assist
In contacting them if the investigating officer is having difficulty tracing

them. The existing form SAPS3M(a) can be used for this puiibse;

1852 The DCCO at t he Khayel irdgarédaeveifa gi st
Wednesday, to circulate to the detective commanders at the three
Khayelitsha police stations, a complete list of the cases on the roll for the

Khayelitsha district courts the following week;

185.3 In every instance where a docket is not at conrime at the Khayelitsha
district courts, formal disciplinary proceedings be instituted against the
relevant investigating officer and the superior officer responsible for the

supervision of that docket;

185.4 The originals of all forensic and pesiortem reprts should be retained
at the laboratories at which they are compiled until they are required at

court, at which point they should be passed on directly to the prosecutor

330 Affidavit of Jan Swart, page 6, Bundle 12, Expert Reports, Item 23.
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responsible for the matter. SAPS should be given copies (either

electronic or printof the reports at the time at which they are produced;

SAPS is directed to investigate the feasibility of prosecutors and
detectives being granted access, to the extent appropriate, to one
anotherdés electronic dat alsaedsihs. Th

six months.



H. OPERATIONAL ISSUES: CRIME STATISTICS, CR IME

INTELLIGENCE AND CRI ME INFORMATION OFFIC ERS

186. This section addresses two issues: the publication of crime statistics, and the use

of crime intelligence.

Crime Statistics

187. Notice 17a s k s w hthe tsystenn for fithe publication of crime statistics
annually, and not at other times, is efficient, reliable, consonant with the
constitutional values of accountability, responsiveness and openness and
promotes the trust of the commurity. e dvidence demonstrates that the annual
release of statistics is unhelpful, and possibly even copnteluctive. More
regular release of statistics would lead both to better policing, and improved

relations with the community.

188. The experts who considerdhis issue’ Dr Chris De Kock, Mr Gareth Newham

and Andrew Faulli supported the same twin recommendation:

188.1 National or provincial crime statistics should be released quarterly,

together with analysis, and with a previous release to analysts; and
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188.2 Station cime statistics should be provided as often as possible.

National crime statistics

189. At present, national crime statistics are released annually, approximately six
months after the end of the annual pefi®dThis approach is both unhelpful, and
reflective ofa culture of secrecy within SAPS. As Gareth Newham points out,

c r i me arsjusanumeberf. They belong to the public. The public pay for those
numbers to be collected so they can see what the crime problenBiau t t heyor
released six months out of tda , when theydre complete

reflects this idea td&*at we canodt share

190. When released in this manner, national statistics are unhelpful. They also tend to
drive pressure on the police to respond primarily to crime statisicaddition,
if the statistics are released without any contextual analysis, they can also be
misleading. An increase which can be explained by a cause unrelated to the

police could be interpreted as indicating a police failure.

331 De Kock Testimony, Transcript pages 747b/76.

332 Transcript page 7515, lines-P%. See also page 7533, line6 2 If(yéu do these crime statsama year and

itds six months out of date, it can only ever be of h
of never releasing it, just drives the suspicion in t



191. In his testimony, Dr Clis De Kock recounted the history of the release of crime
stats since the early 199%8. During that period SAPS released statistics
annually, quarterly, monthly and placed a moratorium on releasing statistics. In
Dr De Kockds vi ew, rettoorequart ant failed/to provitlee a s e
a sufficiently broad view on crim& As Newh arh W] thte ni ty:our e t
about a national |l evel or even a Provi
see the stats every mgonkhowecyeoswsohicah et
suddenly respond to an increase in house robberies across an entire Province, for

instance, or the whole countoy®®

192. The optimal arrangement is to release the crime statistics quarterly, together with
a contextual analysis that isoprded to independent analysts prior to the public
release. This allows both the police and the media to understand the statistics
when they are released, and not to focus solely on what may be misleading
changes in crime raté® This may require an inease in the capacity of the

central crime statistics division of SAPS.

333 Transcript page 71671163.

33 Transcript page 7162, lines84 Butithose monthly releases were like a tennis game you find now this month

itds down, next month itds up, the next month ités do
itds not c o mkitenvastbadeahdiit svas then stodmedt h i

335 Transcript page 7548547.

336 De Kock TestimonyTranscript page 7163, linesl63 | tifirk quarterly because point No. 1 you need a very

big capacity to rel ease quar fustddmp thestatistice Weé muatithinisteaed r e p o
that may be very damaging to South Africa if you just dump statistics without any explanation and it goes up it



12C

Recommendation

193. Medium term: SAPS must release national and provincial crime statistics

every three months. The statistics should be accompanied by a contextual
analysis that attempts to explain the shifts in crime trends and patterns. The
statistics should be released to a groug mdependent analysts at least one
week prior to their release to the public. The media and public should be
informed of the names of the independent analysts to allow them to contact

them for comment.

Stationlevel Statistics

194. While frequent release ofational or provincial statistics are unhelpful, regular
release of local crime statistics can be extremely helpful. Newham explained the

potential impact of regular release of statistics as follows:

fiwhen communities have | tyhavetoral i on,
on the police. So if you are in this precinct and every month on the first

day of the month you go to the police station or you go on the Internet,

will damage this country when it comes to tourism and a whole lot of issues. So you have toadisetéx ) .
See also Newham Testimony, Transcript page 74 .

337 De Kock points out that the capacity of his former division has been significantly cut since it was able to
produce quarterly, contextualised repoii® Kock TestimonyJTranscript pag 7163, lined3-15.
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and you see the crime stats. If you live in New York you can see the

crime stats every weglipdated for the last week.

Then you can say, right, |l 6m a s mal |
burglaries or business robberies going up. The first thing you can do is
get together with other small business owners in your area and you can

tighten security, you can put burglar bars up or whatevét.

195. Newham related the experience of Bogota in Colombia which had experimented
with regular release of crime information. The result had been both an increase in
trust between the police and the coomity, a significant reduction in crime, and
improvements in other social challengés. fiThe availability of this data ,

Ne wh am aaloyvedefer diffei@nt localities to experiment with different

interventions, many of which did not require police lagment?4°

196. De Kock reaches a similar conclusitth. He notes that, while there is a national
policy that national statistics should only be released annually, there is no

obstacle to the regular release of local statistics. In his view, it would assist in

338 Transcript page 7531, lines-P3.

339 Newham Report, Bundle 12, pages3&

340 | bid.

341 De Kock Testimony, Transcript pages 758332.
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crime reduction if station commanders released information about crime trends

and crime hotspots regularly to the community:

fiwhat the station commander or station commissioner can do is to tell the
community we have hotspots of this here, hotspots athiiag, this is the

time of day that this is occurring, this is because you park your vehicle
there and you donét see that itédés |
park your vehicle there. This happened when people go and drink and

that place it stayspen too late then people drink too much and they start

a fight. You can do that i n quite
give them names but you can give it

stops a station commander giving that to the conityg#?

197. Faull supported the need for the regular relase of crime statistics. As he put it:

A[F]irstly it would encourage people to report crime more which would
make reported crime go up but it would forge stronger relations with
police and help us undetand the crime challenges better. But it would
also make everybody in the community know where the danger currently
Is, where we need to introduce interventions. It just seems like an

obvious measure to help bring people together to challenge nedus in t

342 bid.
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moment rather than seven or eight months after the fact when the data

doesndét meand*d@nything really.

198. At present, statiotevel crime statistics are only presented at CPF meetings that
occur monthly. While that is a start, there are several mateaicsimings.
First, it appears from the minutes of the CPF meetings that the police merely
provide the statistics: the number of crimes. They do not provide any analysis of
the crimel hotspotsmodi operandisuspect descriptions and so on. Second, the
statistics are only provided monthly, and often less than monthly when CPF
meetings are not held regularly. Third, there is nothing in the record to suggest

that the CPFs distribute the information to the community.

199. The police already have access to thene statistics. International experience
and expert opinion suggests that merely providing those statistics to the
community in a useful and accessible form will have a significant effect on crime
and community relations, without any significant addibexpenditure. It is
also necessary to awdinate with other service provideiis such as the

ambulance servic&¥i that have statistics that would be useful for SAPS.

343 Faull Testimony, Transcript pages 798283.

344 See also the testimony of Ms Paftanscript page 2582 5 8 PW]e(hdve a tracking system. In fact with

the new system which will enhance we will know where exactly our vehicles are, what speed they are travelling.
Even if you open the door while you are in motion it will indicate tduisgnore specially now the SAPS are

going to gain from that technology because in some of the monthly meetings instead of just talking about
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Recommendation

200.

201.

Immediate: The station commanders of the three Khayelitsha stations shial

provide crime statistics and information on a weekly basis to the community.
This can be done by posting them on a notice board at the police station, on
the internet, or in any other form. The statistics should include information

about hot spots, cime trends, and possible suspect descriptions.

Medium Term: The station commanders of the three Khayelitsha stations,

and the relevant provincial officials should interact with other roleplayersi
the NPA, metro police and universities to assist in the regular analysis and
distribution of station-level crime statistics on a regular basis. In addition,
SAPS should ensuré together with these roleplayers that the impact of

the release of crime information is measured, analysed and optimised. The
results of this programme in Khayelitsha should be used to inform SAPS

policy nationally.

compl aints we wil!/| be able to advise them to say: fAGu
assal t s0 and then you will actually find that in
things and those are the statistics that we are going to share with the SAP and secondly the SAP might have the
number of people that have died liretareas, but what they will not have is people that actually died on the way

to hospital, which we can be able also to share that information with them so that when they look at their
statistics also they can also be able to use our statistics to imfireveservice alsa )

t hose
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Crime Intelligence

202. In this section, we discuss the issue of crime intelligence as follows:

202.1 The importance of crime intelligence and how it should be collected and

employed;

202.2 The state of intelligeneked policing in the three Khayelitsha stations;

and

202.3 Recommendations.

Importance and Nature of Crime Intelligence

203. The proper use of crime intelligence is vital to effective and efficient policing.
Crime intelligence alles you to direct your resources in an effective way
tells you where, when and how crimes are being committed. Armed with that
information, the police can deploy both visible policing and detective resources to
combat the most pressing threats to canmimi t y  Bdiding shyuld alwaiis

be, and especially in South Africa, should be intelligdrasedo®*

345Dr De Kock Testimony, Transcript page 7131.
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204. Police commanders acknowledged the importance of crime intelligence during
the Commissiondés hearings. F\What se x a mp |
needed is, we can [always] do with more intelligence, it will make us work better,
it will make the place a safer place, there could be more preventative measures,

we can do proactive policimg®

205. De Kock?*" Newhani*® and Faufi*® confirmed that it would be possible to
reduce crime without more resources if the Khayelitsha police properly followed

the principles of intelligencéed policing.

206. The basis for this intelligence mot informers. 95% of intelligeneked policing
relies o n intglligence that you get from your victim which is reported to the
police, which is recorded in the statements and which is recorded in your records

of the police statio@3>°

346 Col Tobias Testimony, Transcript page 4606.
347Dr De Kock Testimony, Transcript page 7150
348 Newham Testimony, Transcript page 7541.
349 Faull Testimony, Transcript page 799998.

350 Dr De Kock Testimony, Transcript page 7131



207. To do intelligencded policing properly, there are two vital structuresipolice
station: t he Cr i meClOb #%#'tamd the &tationc €rimeOf f i ¢

Combatti n3CCOr.um T(hie OCnordegotad® tth#’sekes :i

207.1 Crime mapping Criime mapping is used to determine the exact location

of crime and specifically conceations of crime, called crime
hotspots®*®>® It relies on the information stored in the Crime
Admini str atCA®n .Sy Utsemg( ICAS, it i s a
a crime pattern, which considers the time at which crimes are committed,

and correlates ivith relevant geographic featur&4. Crime mapping is

possible in informal area8®

207.2 Case linkage analysis¢: hi s i nv ol v alscase dockets peni si n

crime category to see if there are any commonalities in terms of victims,
targets, perpetrators or Mius Operandi®*¢ The CIO needs to develop
and maintain a matrix with the relevant data which can then be analysed

to identify patterns.

351 Also referred to as the CIAC.

352De Kock Report at para 136.

353 |bid at para 132.

354 |bid at para 133.

355 |bid at para 136; De Kock Testimony, Transcript at page 7140.
356 De Kock Report at para 137.
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207.3 Field work: C | O shoufil not be office bound and only rely on the
information in the dockets and on the systeth’s They should visit
crime scenes, interview witnesses and members of the public, and
interview investigatoré® As Dr De Ko c[¥Koubavetbgoi ned:
to that hotspot, at that certain place at that certain time to see what is

happening there why is this atlpot at this time of the eveniog?

206 The information generated by tshoald CI O,
literally lead all the policing in a station (including the crime intelligence

gathering/collection functiong3®

209. In addition to the three nemegotiable functions, CIOs should also perform two

further functions:

209.1 Briefing and debriefingCIOs need to inform shifts about current crime

patterns, and obtain information about crimes that were committed from

returning shifts?®!

357 |bid at para 142.

358 | pid.

359 De Kock Testimony, Transcript at page 7141.
360 De Kock Report at para 151.

361 |bid; De Kock Report at paras 1445.



209.2 Crime statisticsThe least important function of the CIO is to analyse

crime statistics. apdicecservicd showd fighto De
crime with crime statistics, and not fight crime statistit8. CIOs are

not trained as statisticians, and a focus on statsrease®r decreases in

crime rates or ratio$ will prevent police from focusing on the core

elements of crime intelligence.

210. In order to make use of the work of the CIO, the station must hold an SCCF
meeting at least once a week. All the senior officers ofstagon should be
present®®> The meeting must consi deGTAdYhe Cr
whi ch shououl tdi deel |1y di scussed and oper
operational management®® This means understanding the specific crime
challenges and determining what the police and other role players can do to
address the challenge. The steps should be minuted and the results should be

discussed at the next SCCF meeting.

362De Kock Report at para 146.

363 De Kock Testimony, Transcript at 7143.
364 Also referred to as Crime Pattern Analysis.
365De KockReport at para 15.
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211.1 mp o r t [ghrete khpuld bé no focus on logistics, no focus on the running of
the station, the ordinary dayp-day running because then those issues become
paramount’®® The Blueprint for Crime Combating Forums at Station, Cluster,

Provincial and National Levéd’ accuragly describes the role of the SCCF.

212. If CIOs are performing their nenegotiable functions, and the station is holding
SCCF meetings according to the guidelines, the station can be said to be engaging
in intelligenceled, or problenoriented policing. Thalternative to intelligence

|l ed policing i s vbliangbyhanod®e Kock call ed

fpolicing by chance, policing by chance you patrol the area, you
police the area and here and there you by chance arrest somebody
because there is no focus gpecific threats. The consequence of

that is that especially your more policeable crimes will increase

quite dramatically because it wor
kept at the same | evel. You candc
focuso®®®
%pDe Kock Testimony, Transcript at 7143. Sheerimal so Br i
combating forum meetings at the station. Those meetings are therefotab s meet i ngs wher e t he
crime situation.t 6 s not meant to be traioning meetings, sensiti

367 Exhibit CDK1.
388 Transcript page 7149.
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Intelligenceled Policing in Khayelitsha

213. Dr De Kock conducted a detailed analysis of 58 sets of SCCF minutes that were
supplied to the Commissicfi? Despite repeated requests, SAPS did not provide
CTAs3® Dr De Kock was therefore unable to analyse the qualityhobe

documents.

214.Dr De Kockdés conclusions with regard

worrying. He found:

214.1 No mention of CTAS;

214.2 In Harare and Khayelitsha, no mention of hotspots or linkage analysis;

214.3 In Lingelethu West, the hotspots identified were toodaemnd the type of

crime too general to be helpful;

369 They covered the period Janudwarch 2012, and a few in the remaining months of 2012. 2012 was selected

in order to avoid any concerns about releggiperational information.

870 The only document provided was what purported to be a cluster CTA. However, as Dr De Kock pointed out,
fithis is not the type of operational document the CTA is supposed to be, for the simple reason that it appears or is
presented on the 4/10/2013 which is a good six months after the pdirditns supposed to cover. De Kock
Report at para 159.
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2144 The minutes indicate t haamostla@ableCTAS
of statisticsusually just a few case numbers or a few crimes with figures

behind it for the past weekend or weék

214.5 None of the metings were purely about crime, and some are titled

ASCCFand Station managememieeting /2 and

214.6 There is an undue focus on arrest and crime reduction targets, rather than

the use of intelligenc&3

31 De Kock Report at para 154.9.
372 |bid at para 154.11. The testimony of various commanders confirmed that the policeli&euitan
discussing these matters at SCCF meetings. See Col Marais Transcript pageoBIobjasTestimony,
Transcript pagd 5 3 We Ifad a lot of drunken drivings. But if you look at the SCCF, you must see itin a
broader context. Wearenotlbd ng at one scenario, weodre | ooking at t
Webdbve got accidents, a Shwheredo fou stact ith dceeidents, Cammissibiaersa r e ar e
You start with the drunken drivings. If you can curb them maybevifbhave lesser people of Harare being
injured due to accidents or killed due to accidents and stuff likedthat. Br i g DIl adl a Testi mony,
3690; Col Tobias Testimony, Transcript page 4560.
373 |bid at para 154.1:2 3 Crim& combating meetys should never be about statistics and targets and that no
more crime can occur because then we are going to be in the red. Or that if we can arrest somebody for a crime
that is generated by police actiga.g. drugs) then it will indicate that we are Hgavorking hard. Crime
statistics will automatically reduce if we use crime informaiion) Ed EobiasTestimony, Transcript
page4528
ACOMMISSIONER:So there is a target for polidaitiated arrests?
COLTOBIAS:That 6s right.
COMMISSIONER:I n ot her words, ones which arendt based o
but are initiated by the police?
COL TOBIAS: By the police, yes.
COMMISSIONEREEXx act | y. And would the fact that ités he
probablyata get problem; in other words, you had to be
make your targets? Would that be something that would come up in an SCCF meeting?
COL TOBIAS: Yes, that would come up. It will be discussed daily and to see howpeocpiesd
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215, The only positive aspect atstaiidn cdinmanfees Ko c k
attended the SCCF meetings were serious about the correct registration of

crime374

216. De Kock concluded the following from his analysis:

f[T]he CIO/CIAC at station level either do not compile the CTA/CPA, or
if they compile this accordintp their functions they do not present it to

the SCCB3*>and

A T]he policing in the three stations which form Greater Khayelitsha is
policing by chance and luck and clearly not intelligence led policing

which SAPS claim as their doctrin&®

217. De Kock concldes that if the minutes are an accurate reflection of how police are
using cri me i ntimdodsiblgte effecevely combatthe ¢rime il e i
Greater Khayelitsa and in all probability crime reductions and increases have
nothing to do with policig in this area, but are a result of external factofs.

Or , as he put edpecially your mare polieealilei crmoes will i

874 |bid at para 154.14.
375 |bid at para 157.
376 |bid at para 158.
377 bid.
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i ncrease quite dramatically because it

the same | evel .ct iYoonu icfa nybotuo’Htdaovned tr ehdauv e

218. It appeared from the croe&sx ami nat i on of Dr De Kock
response to his evaluation of the shortcomings in crime intelligence was to
contend that police did not need to engage in the type of intelligeratgsian
activities he identified as they knew the hotspots from experience. The following
extract from the cross examination is revealing, both for the attitude of SAPS, and

Dr De Kockds response:

iIMR MASUKU: Because | meahatthesur e i
police that testified actually know
need a CCF meeting to know where the hot spots are. They know where

the hot spots are, because they walk around the community?

DR DE KOCK: They walk around the community.

MR MASUKU: Y e § in ordehfer thendtwdothé need

policing, they do not need the blue print of a CCF meeting?

378 De Kock Testimony, Transcript at 71-4849.
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DR DE KOCK: | must say thatdés the

you police like that.

MR MASUKU: In fact it was thierst time we hear that there is policing

by chance.

DR DE KOCK: Because | can'ta, but | can't see how you can police,
especially a quite a station like this, with the size of this station with the
number of people walking here, (indistinct) walkihgean I'm sure you

get a lot of information. People tell you a lot of things and so on, but you
donét have an idea of the pattern.
coming here and then | say, I'm going to the police and | walk down the

streetand people will tell me, if they trust me they will tell me.

2199.Newham and Faull concurred with De Koclk
for proper intelligence. Newham acknowledged that experience is valuable, but
caut i onietdb st hoante nuirgiit,ragd agother thikgnhaving to share
that knowledge in a very concrete way with all your other components of the
police station, for instance. € [ U] sin

sharing that infor mati ome npeaagnes é h.a tA nydo L
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only be shared if you have very real data to make everybody agree that we need

to do this collectively’”®

220. Faull also confirmed that this is a common attitude within SAPS. He related the

following experience that is particularly eading:

Al think those kind of attitudes are dangerous. | think there are people at
stations, at many stations who are invested in the idea of evithaseel

policing. | refer to being in briefings over the last couple of years where

a crime analyst wilktand in front of a parade of uniformed officials who

are about to go out on iptteesercrones and h
were clustered in this part of the precinct and we know that these people

are committing crime, but then | gave them a car withgatrol officials

and we absolutely ignore, | mean almost always ignore that information

and everybody reverts to randomised controls, | mean random

patrols 638©

221. The precise nature of the problem in crime intelligence is unclear. But there can
be no dobt that: (a) crime intelligence is not being used to its full potential in the

three stations; and (b) improving the use crime intelligence would make the

379 Newham Testimony page 75%543.
380 Faull Testimony, Transcript page 798000.



police in Khayelitsha more efficient. Accordingly, it is appropriate for this

Commission to make reemmendations.

Recommendations

222. The precise cause of the difficulties identified above are unclear. However, the
major problem appears to be a simple failure to follow the proper procedures
relating to the development of CTAs, and operationalising therhanSICCF.

This is probably caused by a combination of lack of training (of CIOs and station
commanders) and a failure to understand the role and importance of the CTA and
SCCF, a lack of resources in crime intelligence, and a culture that has not
internalised the value of intelligendsased policing and relies on experience over

evidence.

223. The Complainant Organisations support the recommendations made by Dr De
Kock, as amended below. Accordingly, we submit that this Commission should

make the following reammendations with regard to crime intelligence.

Recommendations

224. Immediate: Station managers should be trained on the proper use of crime

intelligence. Station commanders should comply strictly with th&lueprint
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226.

227.
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for SCCFswhen chairing SCCF meetings. Stan commanders should make
it a priority to convince all their members that they must rely on proper

intelligence, not merely on experience.

A meeting must be convened by SAPS and attended by the City of Cape
Town, VPUU, SAPS, emergency services, the cphainant organisations and
any other interested parties, to develop a single map for Khayelitsha which
incorporates road numbers, house numbers and other easily identifiable
markers. This map can be used as a tool to identifynter alia, crime hot
spots,victims of crime, witnesses of crime and perpetrators of crimeThis
map can be used by all stakeholders in the fulfiiment of their respective
functions and ensure that all parties are working off of a single, updated and

user friendly map.

Immediate: The implementation of intelligenceled policing should be
included in the evaluation of stations and station commanders. The
evaluation should focus on the quality of CTAs, and the way that they are

operationalised in SCCF meetings.

Immediate: CIOs should be instructed to, and measured on, whether they

perform the three non-negotiable functions: crime mapping; linkage
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229.

230.

231.

13¢

analysis; and fieldwork. They should also be required to brief and debrief
shifts. They should be informed that the collation of crime stastics is a

secondary function.

Immediate: An in depth assessment should be performed by SAPS to
determine why there appear to be no proper CTAs, and why the SCCFs are
not operationalising intelligence. It should consider whether additional

training and/or resources are required for ClIOs or otherpersonnel.

Short: The results of the assessment should be implemented, including, if

necessary motivations for additional training and resources.

Medium: Research should be conducted on how to conduct intelligent=l
policing in areas such as Khayelitsha That research should consider best
practice in other areas in South Africa and internationally. The results

should be made public.

Long: The results of the initiatives relating to crime intelligence should be
measured by SAPS or other roleplayers. Thadata should be used to inform

changes in crime intelligence throughout SAPS.



14C

. OPERATIONAL ISSUES: MANAGEMENT OF POLICE STATIONS

Is the management of the three police stations efficiznt

232. General Schooling and Commander Leaftywho conducted an extensive
investigation of the documents furnished to the Commission from thepbliee
stations mainly coveringthe periodfrom 1 January 2010 to 31 August 202
and including an examination of occurrence books, information boolk$ an

domestic violence registers, concluded as follows:

fi283. The training of Vispol members with regard to domestic violence
Is not sufficient as registers are not being filled in correctly.
Commissioned officers need to be given refresher training in

respect of their duty to conduct first and second level inspections.

284. The basic command and control elements of first and second level
inspections at Harare SAPS are also not functioning effectively;
this represents a sweeping pattern, between adleli€hayelitsha
SAPS stations, of ineffective supervision by the responsible

commanders.  Cumulatively this represents a dysfunctional

381 Bundle 9, Commission of Enquiry, Iltem 1.
382 Schooling and Leamy Report, paragraph 7.1.
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overall picture of the greater Khayelitsha area, with SAPS
commanders not able to effectively have sight of the factual
situation their respective stations are operating under. There is,
therefore, no opportunity to exercise effective command and
control. If the basic inspections are not run correctly, this will
handicap the SAPS from carrying out their basic crime preventi

duties, exacerbated by i fffecti\

233.Gener al Schooling and Comman d eafailutee a my 6
of command and controthe fundamental management principle appaedhe
three Khayelitsha police statignis supported by the reports of the provincial

inspectorate furnished to the Commissiéh.

234. The breakdown in basic command and control is not unique to Khayelitsha. Mr

Gareth Newham in his repoff, refers to a SAPS internal report produced by its

383 Schooling and Leamy Report, paragrai@83- 284. At paragraphs 214 to 215 of their report they explain

that first level inspections should take place at least once every 24 hours. They are usually coydiheted
commander of the relief shifts and ensure that all registers, books and dockets are correctly filled in. Second
level inspections should take place at least once a week and are normally conducted by the head of visible
policing or the commander tifie CSC. They serve to ensure that the first level inspections have been properly
conducted and any problems identified have been addressed.

384 See for example, Bundle 3, 3.30, Khayelitsha, inspection report of 5 September 2011, pzyadtaphs

3.3.571 3.3.7; Bundle 3, SAPS documents, 3.30, Lingelethu West, inspection report of 19 August 2011, pages
14971 150, paragraphs 3163.6.1; Bundle 3, SAPS documents, 3.30, Harare, inspection report of 26 September
2012, page 346, paragrapl2 pread together with paragraphs 21241 of the Schooling and Leamy report.

385 Bundle 12, expert reports, Item 7, page 39.
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Policy Advisory Council?® based on visits by a group of retired police generals

to 75% of all police stations counitwide and which foundfiendemic problems

of poor management, inadequate training and resource distribution resulting in
worrying levels of police sewie del i very, mi sc.offhéuct a

Policy Advisory Council concluded that:

AMany of the problems of the pol
breakdown in command and control and a lack of supervision

... In most instances poor service deliverngladministration, ilt

discipline and corruption have at its core the lack of supervision

and co¥Htrol . o

235. The inadequacy of the training of the senior management in the three Khayelitsha
police stations was graphically illustrated in the evidence of Colbwalrt, the
Head of Detectives at Lingelethu West, who acknowledged that he himself

needed further training:

Al would love to do more management skills at the office. My whole life |

was working outside and suddenly | must manage a whole lot of

386 South African Police Services, 2008, Policy Advisory Council report for November 2007 to October 2008,
Pretoria.

387 policy Advisoly Council report for November 20G70ctober 2008, page 48, quoted in Newhamgit, page

39.
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documentsgive feedbacks§ a | o't of training.
computer or laptop, | struggle to type and all that stuff. | would love to

have trainin® on that more. o

Colonel Swart had attended two management coursghe 10 years he had held
a management gdion at SAPS However, hewas doubtful whether training in

computers would assist him in his wotk.

General Schooling an@ommandeteamy attribute the breakdown in command

and catrol, in the first instance, tthe station commanders not ensuring firat

and second level inspections are conducted properly. If the station commanders
are unable to address the problems, the cluster command should ensure that this is
done. If the cluster command fails to deal with the situation, the provincial
commandshould step in and take control of the situation. As the problems had
been persisting for years, there was no way that the Provincial Commissioner
could have been unaware of them. The situation was such that the institution of
disciplinary proceedings a@st the station and cluster commanders should be

considered?

38 Transcript, 17 February 2014, page 3434: 16.
389 Transcript, 17 February 2014, pages 343436.
30 Transcript, 10 February 2014, page 2308812.
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The cluster command structure

238. General Schooling and Commander Leamy state in their report that the functions

of the cluster command include:

238.1 Co-ordination of visible policing in theluster;

238.2 Co-ordination of the detective services;

238.3 Rendering effective support services; and

238.4 Ensuring that operational plans a&ed upori®!

239. The cluster commander | raatice sfpaliang,ieb | e f ¢
parades, registers, exhibit magement, detention management, registering of
crime and identifying areas of naompliance to acts relating to liquor and
firear ms, domestic violence, chil d jus:H
The cluster commandenust alsoensue that 24 hou and monthly inspections

are conducteéP?

391 Schoding and Leamy report, paragraph 17.
392 Schooling and Leamy report, paragraphs 18 and Tie report relies on an email dated 2 December 2013,
sent from SAPS in response to a request from the Commission of Enquiry for a document setting out the roles
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240. Schooling and Leamy note that it does not appeaii thdth the exception of the

Cluster Detective Gordinator, Colonel Wiese the Cluster Commands

performing any monitoring or oversight inspections in respef the three

Khayelitsha stationgapart from producing reports relating absentepiStn

241. The Schooling and Leamyeport also noted long periods of absenteeism by

senior and junior officers and clerks within the cluster strugittirend the

frequent periodsf leave taken by the Cluster Commander in 2012 and.2913

They stated thahe frequent turnover aenior commandingofficers and support

personnela t ¢ | u sleadsto d beeakeldwn i continuity in command and

control within the cluster structu@nd ul ti mately ¥eads t

242. Ther report also stated that the cluster command failed to provide the

Commission with any documentatiornhich indicaied that it had done any

assessment of visible policing or sector policing in the three Khayelitsha

stations®®’

and esponsibilities of the cluster commander to the stations within the cluster.

Bundle 4, Cluster Commander, Item 29

393 Schooling and Leamy report, paragraphs 2220.
3% Schooling and Leamy report, paragraph 253.
3% Schooling and Leamy report, paragraph 256.
3% Schooling and Leamy report, paragraph 258.
397 Schooling and Leamy report, paragraphs 2@66.

This email is to be found in

0]
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Colonel Marais stated in his evidence that the crime intelligence received from

the cluster command is not effectit#

General Schooling testifiedhat the Cluster Commanders should be visiting the
stations within the cluster on a weekly basis, not only for inspection purposes but

also to build the morale of membextthe stations?°

Commander Leamy testified that the Heads of Visible Policing anghdsup
Services in the cluster command were the officials who should have lbaen

were notdoing inspectionsat the three statiorf§°

Colonel Wiese, the Cluster Detective Commander, testified that the cluster
command lacks any operational mandate thiagithe senior officers appointed to

the cluster command have little or no support. For example, she testified that she
shares an email and that when she is out of office her telephone is unarf€ivered.
However, she stated thathere is a review being undertakof the cluster

command structure and its lack of operational mandasdafter a three year

3% Transcript, 19 February 2014, page 3957.

39 Transcript, 10 February 2014, pages 2P2@227.
40 Transcript, 10 Febary 2014, pages 22942295.
401 Transcript, 24 March 2014, page 4990.



period it is becoming apparent théthings are not working as its supposed to be

regarding we do.o*t have any power s

Proposed findings

247. The complainant organisations propose that the Commission makes the following

findings in respect of the management of the three Khayelitsha police stations:

247.1 There are substantial failings in the management of the three police
stations. In particular, inadegte first and second levels inspections have

resulted in a failure of command and control at the three stations;

247.2 There islittle evidence that the cluster command, with the exception of
the Cluster Detective Commander, Colonel Wiese, is making any

meaningil contribution to the management of the three police stations.

Proposed recommendations

248. We propose that the Commission makes the following recommendaitions

respect of the management of the three Khayelitsha police stations

402 Transcript, 24 March 2014, pages 4998991.
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248.1 The Provincial Commissioner éoheld accountabldor the failure of
command and control at the thr&hmayelitsha policestationsand for
failing to take action with regard identifying the problemsat an earlier

stage

248.2 The Provincial Commissioner be required to personally identifichvh
cluster and station commanders are responsible for the breakdown in
command and control at the three police stations and institute disciplinary

proceedings where appropriate;

248.3 TheProvincial Commissioner personally intervene and ensure that

248.3.1 command and control is established in the three

Khayelitsha stationsand

248.3.2 first and second level inspections are conducegiilarly
and properly, all records and registers are kept in good

order and that dockets are managédctively,

248.4 The Provincial Commissionerconducta comprehensive review of the
capacity of thecluster commander, théhree station commanders and

their senior managers to lead a turnaround in policing in Khayelitdka.
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must specifically investigate the reasons for the poor perfornahthe
LingelethuWest police station, as indicated by the performance chart,
after Colonel Reitz was appointed as station commandery senior
managers who areunsuitable orincapable of implementing the

turnaround strategshould be transferred out of Khayelitsha;

248.5 A skills audit be conducted of the senior managensanthe three
stations, to identify shortcomings in the skills and training of the senior
officers atthe three stationand to address these shortcomitig®ugh

intensive trainingvhere necessary;

248.6 The value of thecluster command structure be reassessed by SAPS in
light of its failure to make any substantial contribution to the

management of the three Khayelitsha polie¢giehs;

248.7 A long-term objective should be to make better use of technological aids
to management. However, this is an issue that needs to be addressed by

SAPS nationally and inustbe acknowledged that even better resourced
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police services operating in Bdemanding conditions struggle to harness

effectivelythe benefits which can be provided by technoltigy.

4032013 Independent Police Commission of the United Kingdom report, Bundle 12, page$7672



151

J. CORRUPTION AND CRIMINALITY

249. In this section, we address the problem of corruption and crimiffality

Khayelitsha in three parts:

249.1 Thenature and extent of corruption;

249.2 The causes of corruption; and

249.3 Recommendations.

Nature and extent

250.Corruption and cr i mintermationat phenomenat®™hsdl p ol i c
police services struggle with corrupt and criminal members. As Punch puts it
A[Corruption] is a constantly recurring feature of policing. [It] is an inherent and

near universal facet of policimg®

404N the interest of brevity, we usethemor icor r upti ono to refer to all f or ms
405 Grobler Testimony, Transcript page 7283.

406 M PunchPolice Corruption: Deviance, accountability and reform in polic{2g09, 1st ed), quoted in

Grobler Report, Bundle 12 at para 19.
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251. The South African Police Service is no differénthere is clear evidence of
corruption and criminality within SAPS! According tothe Global Corruption
Barometer, 83% of South Africans believe the police are cotttip86% of
surveyed South Africans admitted to paying brit¥8s892 police members were
charged with corruption and related charges in 2012/28181D received 120

repots of corruption in that period, and 6728 chartjés.

252. And Khayelitsha is not an exception to the international and national reality. The
evidence shows that all the ordinary types of corruption and criminality
evidenced in SAPS as a whole are present iny&litaha. There is evidence of
serious misconduét? bribery#'3 defeating or obstructing the ends of justite,

sabotaging prosecutiod¥, drugrelated criminality?!® drunkenness$!’

407 Grobler Report, Bundle 12 at
48 Grobler Report at para 23.
409 | pid.

410 |pid.

411 |pid at paras 2&7.

412 |pid at paras 334.

413|bid at paras 464.

414 |bid at para 35.

415 bid at paras 342.

416 |bid at para 62.

417 |bid at paras 6465.
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relationships with gang$8 socialising with criminald?® theft*?° rape and sexual

assault?! and assault and abuse of powér.

253. The residents of Khayelitsha are extremely concerned about police corruption.
According to the Mthenthe RepdfE a belief that the police are corrupt was the
third most cited reason for not reporting a crime, afr Ado not trust
and i ¥ In Site B, 10.7% of respondents cited corruption; in Harare,
12.2%; and in Lingelethu West 7.498. Of course, perceptions of corruption

also feed distrust of the poli¢ethe most cited reason for not reportagrime.

254. The CJCP Synthesis Report also identifies high levels of concern about
corruption amongst young people in Khayelité#fa. The reporti which

consolidates the results of a number of focus groujpsls:

418 |bid at paras 6'69.

419 |bid at para 71.

420 |pid at paras 758.

421 |bid at para 83.

422 |pid at paras 9®5.

25l n questioning Dr Grobler, Commissioner OO6Regan put
corruption was a major concern in Khaydldis Transcript page 7293. This is not borne out by a careful reading

of the Mthenthe Report. The Commissioner cited the fact th8660 of respondents indicated dissatisfaction

with the police, but that corruption was not cited as one of the reablangever, respondents were only asked

about police corruption when asked why they did not report crime. Corruption was the third most prominent
reason given for not reporting crime.

424 Mthenthe Report (Bundle 10, Commission of Inquiry, File 1) at Table 12, page 38. VOCS also found that
police corruption was a reason for not reporting crime. Mthenthe Report at page 39. See also the testimony of
Mr Du Toit Transcript page4309and 432021 February 2014

425 Police corruption was also cited as a reason for not reporting recent crime, although it was lower down the list.
Mthenthe Report at Table 11, page 38.

426 Bundle 6, Commission of Inquiry, Expert Reports.
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ACommon across all groups were reportsofruption, bribery, and

mi sconduct, al | of which serve to
faith and trust in the SAPS. This could take various forms, but a sufficient
number of firsthand experiences of both complicity in, and corruption,
were raisedo suggest that this is a major impediment to both police

efficiency, and trust in the police, in Khayelitshta’

255. The learners in the focus group described bribing police with alcohol, and the

need to befriend polic®® fiThese experiences, atuhteh o r s allcambihea i n

to create the perception of the SAPS in Khayelitsha as corrupt and ineffective.

One learner suggested that the only way to stay safe, was to befriend a police

officer and pay him or her bribes, as that was the only way tlegt Would stay

safed®®® There was also a perception that reporting corruption was pointless as

no action would be take®® Corruption was also cited as a reason for failing to

respond to complaintS! and as a reason police fail to deal with known

perpetrates *32

427 bid at 16.

428 |bid.

429 |bid at 17.

430 |bid.

431 |bid at 19.
432|bid at 28.
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256. Perhaps the clearest indication of the problem of corruption appears in this

extract:

fAcross all the FGDs, individuals were able to cite examples of
corruption and bribery, primarily between the police and taxi drivers,
and police and shebeen ownesit pervasive to the general community

as well. In some instances, the police are seen as being openly complicit

in some criminal activity*33

257. As these surveys demonstrate, corruption (and perceptions of corruption) affects
both the relationship betweeretpolice and the community, and the efficiency of
the police. The community will not trust police that are perceived to be corrupt.
And corrupt police will not be effective or efficient at combatting or preventing

crime.

258. Given the clandestine nature adrruption, it is impossible to accurately estimate
its extent. But it is certain that corruption is a serious problem in Khayelitsha (as
it is throughout SAPS) and that addressing it directly will improve both

community relationships and police ineféaiy.

433 |bid at 28.
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Finding

259. Corruption and criminality amongst SAPS members is a serious problem in
Khayelitsha, as it is throughout SAPS and police services across the globe.
Corruption not only makes the police inefficient, it often means the police
are creating, rather than preventing crime. Corruption has seriously
damaged the relationship between the police and the community as many

residents of Khayelitsha believe the police are corrupt.

Causes of corruption

260. In order to determine how to tackle corruption, it ec@ssary to have a basic
understanding of its causes. To begin, it must be stressed that corruption is not a
case of dAbad ap p*ans BlewhartfAestifidd pittishconwomo b | e r
refrain in police departments across the globe, including SAPSh#ratdre only
a few bad apples that need to be dealt with. This is false. Corruption is an
unavoidable part of policing the nature of the institution makes corruption and

criminality inevitable.

434 Grobler Report at paras -2®; Grobler Testimony, Transcript pages 7-7233.
435 Newham Report at 256; Newham Testimony, Transcript page 7547.



261. Given the nature of police corruption, arresting polifecers on its own is not
an effective means to combat police corruption and criminality. While the arrest
of corrupt officers should be welcomed, it is a reactive strategy that, on its own,
will do little to address the problef® Proactive measures amquired to tackle
the underl ying causes o f[Tlhe grablenuqf poiice n .
abuse in South Africa will not be solved by simply charging or dismissing
individual police officials once they are caught breaking the law or acting @utsid
of the SAPS regulations. A far more comprehensive approach is required to

reduce the levels of police abuses that currently e%ist.

262.Gr obl er i denti fi es a number of causes

possible’®® These include factors related to

262.1 Individual personalityMembers who have relationship problems, drug or

alcohol addictions, or are predisposed to dishonesty are more likely to be

corrupt.

262.2 The task environmenPolicing, by its nature, is largely unsupervised and

affords policemen a tge degree of power over peofte.

436 Grobler Testimony, Transcript pages 732322; Newlam Testimony, Transcript 754549.
437 Newham Report at 16.
438 Grobler Report at pages 4P; Grobler Testimony, Transcript at 729296.
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262.3 Police culture There is a culture of silen
of si“ehaeod)al !l ows corruption to th
themo mentality and a sense of i mpul

262.4 QOrganisational andnanagerial factorsThese factors generally relate to

poor management, whether as a result of incompetence, lack of
knowledge, bureaucratic impediments, lack of political will, complicated

disciplinary procedures or other related factors.

262.5 Flaws in recruitrent and trainingThe lack of strong ethics training and

weak recruiting also contributes to corruption.

263.Not al | of these are within the police:

be done to reduce corruption. We now turn to the recommendations.

Finding

264. Police corruption is caused by a variety of factors, many of which are present
in Khayelitsha. Several of these factors are within the control of SAPS.

SAPS can take action to decrease corruption within its ranks.

439 See Newham Report at page 16.
“4See Newham Re pThisisa sirong ipferrgakagr2@einent amongsice officials that no officer
will report the misconduct of a fellow officer, or cooperate with any investigations againsd them.
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Recommendations

265. The recommendatins can be usefully separated into those steps that can be taken

at station level, provincial level and national level.

Station level

266. While tackling police corruption requires a unified effort at a national level, there
are steps that individual stationnosmanders can take to address the issue. These

include:

266.1 Insisting on professional behaviour. As Grobler notes, insisting on
prof es s iostia prids, nonce you have a better level of
professionalism you are more proud about your worka n d tlekse r e f o1

likely to engage in corrupt behaviotft.

“Transcript page 7297. S e e Well, Isnean,he fir$t thing isTiaisaoin s cr i pt pa
they would sually have they would, in the past, sometimes have station lectures, so at least once a month the

Station Commissioner calls all the people together, most of them, and has a lecture and talks about the

importance of professionalism, what it means t@alpelice official, and is an example of what a professional

police officer is, and lives that ethos, and uses the code of conduct as a guide and expects everybody around

them, their own managers, to do tida).
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266.3

266.4
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Behaviour profiling and dealing properly with alcohol and drug abuse,

including random drug testintj?

Lifestyle surveillance to determine whether officers have unexplained

access to excessive amounts of monegssets?

Inform the community about the code of conduct and what they can

expect from the polic&*

267. Newham pointed out that it is often difficult to address corruption simultaneously

throughout a whole organisation. He suggested that it may be helpdtdrto

small:

iSo someti mes what happens i s,
of the problem, they start looking into it, they suddenly realise that
Itds a bit too big to deal with,
What you should be doing at that stage is thezaking it down
and saying, I f itdés a whole agen
then you start working in certain areas and you do it slowly over

442 Transcript page 7297

443 Transcript page 7297298.
444 Newham, Transcript page 7551.
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ti me. You dondét try and just sud

But youdbve got toeo¥tart doing it

268. Khayelitsha presents an excellent opportunity to test the impact of some of the

abovementioned reforms.

Provincial level

269. There are limited steps that the provincial commissioner can take, given the
hierarchical nature of SAPS. General Lamoealigady doing good work in
combatting corruption. However, there are two steps he can take: (a) provide
training to both commanders and rookies about what corruption is and how to
combat it¥¢ and (b) support station commanders in their initiatives to wéhl

corruption.

National level

270. The Complainant Organisations submit that there are two primary steps that
should be taken at national level to address corruption: a commission of inquiry,
or a public review of police corruption; and the-establishmentof an

independent antorruption unit.

445 Newham, Transcript page 7554.
446 Grobler, Transcript page 7228.
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271. While the problem of corruption and its causes are well understood, a
commission or review is vital for several reasons. First, there needs to be a co
ordinated response to corruption across SAPS asorganisatiorf?’ A
commission or review would consolidate the recommendations and develop a

clear plan to tackling the problem.

272. Second, while the nature and causes of corruption and criminality are understood,
they have not been internalised by SAPS. Wesdvidence demonstrates, SAPS
continues to treat the issue of corruption as one of a few bad apples. While that is
an important first steff®a commission would help to break the hold that idea has

over SAPS and pave the way for more systemic solutions.

273. Third, the political will to tackle corruption is currently lacking. A commission
of inquiry could create the political space necessary to take measures to address

corruption. Atlse id€ar iontd detdtrinto the public domainfikeep it

inthepubl i c domain so that thereds enough

the politicians to start doing something aboat*t®

447 Grobler Report at para 133.

448 Newham Testimony, Transcript page 7553.

449 Grobler Testimony, Transcript page 7304. See also Newham Testifframgcript at page 75564655

(Newham expressed qualified support for the idea of a commission of inquiry. He noted that a large commission
might not be necessary if the right people at senior level took the necessary steps. However, he does
acknowledgehat a commission may be a useful vehicle.)
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274. The other major recommendation is that SAPS needs to establish a highly
specialised, independent, wedisourced andtorruption uiit.*>® Both Groblef®?
and Newhart? strongly recommended the establishment of such a unit.

Newham explained the effect that the previous-emtruption unit had had:

Al was working in Hillorow Police Station at a time when [the unit was]
quite active, and #ot of police officials would admit to me that they were
not taking as many opportunities as they had in the past because they had
suddenly seen colleagues in uniform being handcuffed and arrested and
taken to the local office of the ammrruption unit,sometimes for taking

bribes of R10,00 and losing their jobs &ndo it had a very strong

deterrent effecd?*>3

275. Such a unit is international best practice, and police insiders believe it will go a

substantial way to addressing the problem of corrugtion.

276. In addition to those two major recommendations, the Complainant Organisations

support the remainder of the recommendations made by Grobler in her report.

450 Grobler Report at para 174.

451 GroblerTestimony, Transcript page 7301,

452 Newham Testimony, Transcript pages 75%&b2.
453 Newham Testimony, Transcript page 7552.
454 Grobler Report at para 174.
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K. OPERATIONAL ISSUES: ARREST AND DETENTION

Arrest for reasons other than suspected commission ofimer

277. The Tshabalala Task Team report noted that the number of suspects who are
detained, not charged, and then later released was of concern, as the reasons for

the release often indicated that the suspects could not be linkeckwids:

AThis creates the impression that members are arresting and detaining
suspects without the prerequisite of a reasonable suspicion that the

suspects committed tHe crimes in qu:

278. The Tshabalala Task Team report algatedthat the number of arrester
possession of dangerous weapomsinflated by arresting people for possession
of pocket knives. These casesuld subsequently bevithdrawn by the
prosecutor with the remark that tleecused did not constitute an immediate

danger to anyon®®

279. The Sdooling and Leamy report also noted a large number of arrests and

detention for minor offences (such as riotous behaviour) at the Lingelethu West

45 Tshabalala Task&@am report, annexure AAL870 to the High Cou
paragraph 8.3.2.
456 High Court Record, page 697, paragraph 8.7.1.
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police station. The suspects would be loekpdovernight and released the
following morning on an admissiasf guilt fine for minor offences which should

not have led to their detention in the first place.

280. The situation is exacerbated by the evidence of Colonel Toblastestified that
for all police initiated crimes (such as possession of drugs, firearmshabegen
control), arrest targetsvere set and if the targetwere not mef SAPSmembers
would be required tantensify their efforts. The minutes of a SCCF meeting
indicated that the Harare SAPS was having difficulties meeting its targets for
illegal posession of firearms and drunken drivinGolonel Tobias testified that
this was a matter which wo u | d be di st gege shewd we ccani | vy

progr®8sso

Detention for longer than 48 hours

281. Section 35(d) of the Constitution guarantees the right of everyonesndrrested
for allegedly committing an offence to be brought before a court not later than 48

hours after arrest or on the first court day after the expiry of the 48 hour period.

457 Bundle 9, Commission of Enquiry documents, paragraph 213.
458 Transcript, 17 March 2014, pages 4324528.
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282. The Schooling and Leamy report noted that an examination of the SAPS 328
forms, relating to the release of suspects from detention, revealed th8thHbar
period had been subject to abusd the three Khayelitsha stations. The SAPS
328 formsweregenerally not filled in correctly and in many cases the actual time
of detention or releasgasn ot r ecor ded. mayhbe an ersotoa t e t |
a deliberate ploy so that the SAPS 328s do not reflect that persons are being

detained for more than 48urso>°

283. General Schooling and Commander Leatsp found that a number of the SAPS
328s for the Harare detention cells indicetgat a number of detaineegreonly
released after the 48 hour detention timd @apired in direct contravention of

section 35(1)(d) of the Constitution:

A mere perusal of the SAPS 328s would have indicated that this was
happening yet no senior management appears to have taken steps in

rel ati off® thereto. 0O

284. General Schooling in his dravidence testified that the SAPS 328s reflected that

some detainees were detained on a Thursday and only charged on a Tilesday.

459 Schooling and Leamy report, paragraph 212.
460 Schooling and Leamy report, paragraph 212.



285. The Tshabalala Task Team report supptitessSchooling and Leamfindings

with regard to the abuse tife 48 hour perioavithin which to charge or release

suspects:

i3.3

It was also found that suspects are generally not charged within

48 hours. The provision made by the Criminal Procedure Act for

a police officer to detain a suspect for 48 hours was created to

enable the polic¢o finalize an investigation and to positively link

a suspect to a crime. On perusal of the case dockets where
suspects were detained, not charged within 48 hours and then
later released, it was found that there was no reasonable

suspicion that linkedthe u s pect s wi th t#%e cri me

286. General Schooling in his oral evidence confirmed that the SAPS 328 forms

examined by him and Commander Leamy were consistent with the above finding

in the Task Team repott3

287. Captain Pillay in his evidence confirmeddppened once or twice a month that a

suspect would be brought to the Khayelitsha courts and that when the prosecutors

461 Transcript, 10 February 2014, page 2266: &4
2Tshabalala Task Team report, annexure AAL870 to the

paragraph 8.33.

463 Transcript, 10 February 2014, page 2267: 10.
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screened the dockets they woiilt that the 48 hour period hadreadyexpired.
Thecasewould thennot be placed on the court roll, the suspect would be released
and a summons would be issued in order to enkigeor her subsequent

appearance at couftt

288. Given the above evidence it is unsurprising ttieg August 2013Jinal audit
report Risk Based andCompliance Audit Review for the Khayelitsha police
station*®® found that a significantly high number of civil claims pertaining to
unlawful arrests were lodged against the station in the period from 1 January to
30 June 2013. The report reflected that foiuil claims were lodged against
SAPSfor atotal of R534000,00 indamages founlawful arrests and detent®n
The audit identified the root cause of theoblemasa fAlack of evidence and
arrest pr oceduTheauditmecamménded thasalpénery action
should be taken against members who failed to comply with Standing Order
(General) 341 in relation to arrest and the treatment of an arrested person.
Management agreed with the finding and agreed to arrange a leciersise
the rebvant membersvith regardto unlawful arrests and the reliahd CSC

commanders were instructed to manage detainees in custodgffaotively.*6°

464 Transcript, 20 February 2014, pages 40%®60.
Bundle 11, Exhibits,

ltem 87, AAL3O.
WEXxhi bit AAL300, pages 19
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289. Schooling and Leamy note that the responsibilitgltarge orelease detainees
within the 48 hour period ishared between Vispol members and detectives. The
duty to charge a suspect lies with the detectives while the Vispol members are
responsible for releasing suspects from detention if they have not been charged

within the 48 hour periotf’

Recommendations

290. We propose that the Commissiamakes the followingrecommendtions in

respect of the arrest and detention pohae at the Khayelitshatations

290.1 An audit be conducted of the SAPS 328 forms for all three Khayelitsha
police stationdor the past two yearsogether with the screening records
at the Khayel it s hdeteriMinegllithedasesinn vehicls Co u
peoplehave beerdetainedfor longer than 48 hours in contravention of

section 35(1)(d) of the Constitution;

290.2 SAPS be directed to inform all theqple identified in subparagraphe
in writing that (i) they have been detained unlawfullifi) they are
entitled toseek compensation from SAP&Nd (iii) they are advised to

consult with an attorney or the Legal Aid Boandhis regard;

467 Schooling and Leamy report, paragraph 211.
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290.3 Disciplinary action be instituted against all the members responsible for
the unlawful detention of those people identified by the audit, together
with the relevant relief commanders, CSC commanders and detective

commanders who fatito comply with their oversighibligations;

290.4 Colonel Wiese be directed to conduct intensive training courses at each

of the three Khayelitsha police stations with regard to:

290.4.1 The need toonly arrest people who are reasonably

suspected of the commission of a crime;

290.4.2 The unlawful nature of arrest target®

290.4.3 The unlawful handling of arrested persons;

290.4.4 The interpretation of and practical implementation of the

Nn48 hour rul e. o

468 Colonel Wiesealealt with the importance of only arresting suspects on the basis of a reasonable suspicion in
her oral evidence at Transcript of 24 March 2014, pagesi56083.
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L. SPECIFIC CHALLENGES: YOUTH GANGS

291. In their complaint submitted to the Premier in November 2011, the complainant

organisations stated that:

291.1 While high levels of crime affect all community members, they
particularly impact orchildren girls, women, the elderly amongsther

vulnerable group&®

291.2 Victims of crime, in particular young victims, are not given trauma
counselling and the support that they need in order to assist them to

recover from their ordeaf<?

291.3 There is insufficient visible policing in Khayelitsha in geal, and it is
almost norexistent in informal settlements. The absence of visible
policing means that children, particularly those of sclymhg age, are

vulnerable to criminalé’?

469 Complaint, para 61.
470Para 64, supra.
41 Para 65, supra.
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291.4 The police fail to communicate clearly and regularly with victims, their
families and other stakehold&#%(including, for example, schools and

school principals).

292.1 n her testi mony, thB availdbée maviderea sugygests todis t h a
that children in this community are being incubated in violence, if we can use a
termthat was coined by an American scholar, which means that they are having
to go through their kind of developmental process within a very violent saturated
environment, and that has very particular psychological impaéts The effe
having lived in suclan environment is that children in Khayelitsha are witnesses

to, and victims and perpetrators of, violerf¢é.

293. In this section we demonstrate that the complaints, as they relate to youth gang
violence and the lack of safety in schools, are justifiedthatpolice inaction in
these areas has contributed to the perpetuation of a cycle of violence in

Khayelitsha.

294. In June 2011, the West Cape News reported that parents and community leaders

in Khayelitsha were increasingly concerned about gang relatedneml and

47%Para 66, supra.
473Dr Debbie Kaminegave evidence to the Commission on 30 January 2014. The transcript of her evidence
appears at pagg96827( Kkami ner transcripto) at page 801
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reported that 20 stabbings (two of which were fatal) occurred in that rf¥Gnitn.
her report submitted to the Coganmgi ssi o
warfare between teenagers in the streets and outside schools is common,

frequently resulting n deat hs an® serious injury.©d

295. Yol i swa Dwane (on behalf of Equal Educ:
gang violence is one of the main forms of violence affecting the youth in
Khayelitsha, and said thatt hi s form of vi ol &authe can

gangs, their existence and operations, are described in her statement as follows:

060Gangs exist and operate within the
| have gathered from the youth that | work with various gangs operate
within the Khayelitsha comuity and they are territorial. Thgang

members vary in age from age 10 right up to 21 yearsotdolder. The

level of organisation and sophistication and violence depends on the
gangs with preferred weapons ranging from knives and pangas to guns.
Gargs will engage in all sorts of violent crimes ranging from robbery,

highjacking, assault, kidnapping, r.

47Bundle 8(8), Exhibit number 4 at page 3.
45Bundle 8(8), Exhibit number 4 at page 10.
47%Her staeément is in the record at Bundle 1(5), File E, Document number 38 at para 40.
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296. Ms Dwane testified that gangs in Khayelitsha are not being silenced, instead, over
the past few years, the gangs have grown in sizestedgth, and are continuing

to expand’’

297. SAPS has failed to adequately respond to the youth gang phenomenon that has
emerged in Khayelitsha in recent years. This can be attributed, at least in part, to
the failure by leadership of the variostaitions to understand youth gangs as they

exist in Khayelitsha, and the violence perpetrated by these gangs.

298. For example, Col Reitz, the station commander of the Lingeltast Police
Station, demonstrated a failure to fully grasp the nature and extgotithh gang
violence?® He st at mabt ot thea time ¢here is no crime that is
committed¥’s uggesting that youth gang memb
standing ar®8urirhd scadarsneirns. dpite of Mr Ja
schools, Bulumko and Qhayiya, in the Lingelethu West precinct are particularly

problematic in terms of gang violence and are notorious for gang ffghts.

4""Dwane Transcript page 763.

478Col. Reitz gave evidence to the Commission on 13 and 14 February 2014. The transcript of his evidence can
be found from page®8673249( i Reintsz rti pa 0) .

4T%Reitz transcript page 2962.

48Ward transcript page 722.

481Sipho Jafta, the chairperson of the Lingelethu West Community Policing Forum gave evidence to the
Commission on 12 February 2014. The transcript of his evidence can be found oh7de21( 6 J af t a
transcripté), at page 2785.
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299.Wh e n asked t o comment o h youtho gangs iRei t z 6
Khayelitsha, Dr Ward stated that the youth gangs and their activities in
Khayelitsha are far more serious than
a d d eeabpledare dying and getting injured, and that immediately makes it

seri*us. o

300. Gangsterism in Khayelitsha differs from its counterpart in the Cape Flats.
Whereas gang activity in the Cape Flats (including, for example, Mannenberg,
Mitchell 6s Plain and Bonteheuwel) focu

gangs in Khayelitsha area@t6 i demd $ ¢ ys é& of*®*bel onging. o

301. Notwithstanding the above, gang violence in Khayelitsha is closely tied to the
abuse of alcohol and drugs, particularly methamphetanone)i( which, as
stated by Ms Yoliswa Dwanéhas become a pagamomr and
township youth who then drop out of school and become violent criminals to
sustain thei f Abain ig hielidence,tColoReitz&howed an

inability to understand the nature of youth gangs, and related criminal activity

48ANard transcript page 7224.
48Dwane transcript, page 770.
484Bundle 1(5), File E, Document number 38 at para 50.
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when he sted that he was unable to comment on the existence of any link

between gang activity and the use of drti§s.

302. It appears that the policing of youth gangs and related violence in Khayelitsha has
not been intelligence/information led, and consequently, isrdedve not been

made into curbing youth gang related violence.

303. In his expert report submitted to the Commission, Dr Chris De Kock states that
&rime combatting can only be effective if the what, where, when, how, why, and
who of cr i rféwWhatrokowskisnevidemce that in some instances, the
elements required for combatting youth gang violence are known (in some cases,
this information has been provided to the police by community members),
however, it appears that an effective policing strategynod been developed, nor
Is one being implemented to properly respond to and address the problem of

youth gangs in Khayelitsha.

304.With regawhele G o ME h¥ol6i swa Dwane told t
cannot be said that there are any areas in Khayadits t hat -f a é8éshebgang

was able to identify the following areas (hotspots) as those that attract gangs that

48Reitz transcript page 2964.

48Bundle 12(1), Document 15 at page 5, para 6.

487y oliswa Dwane gave evidence to the Commission on 30 January 2014. The transcript of her evidence appears

at pages 756 to 794 (fiDwane transcripto) at page 762.



305.

attack school going youth, and where the activities of such gangs are

concentrated:

304.1 Makhaya Park;

304.2 The area surrounding Esangweni High School;

304.3 Under the bridge in Site B near Masiyile High School, Megabro and the

railway line;

304.4 The bridge near Kuyasa;

304.5 The open field near Thembelihle High School,

304.6 Opposite Sizimisele High School;

304.7 Greenpoint Park.

Mr Mahlutshana explained that at his school, Chitsni Senior Secondary

School in Makhaza, Highting among gang members occurs within and outside
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the school premise€® The same can be said of other schools in Khayelitsha,

including Bulumko and Qhayiya in Lingelethu Wé#t,

306.1 n addi twheredd tamg activity having been identified, it was found
t hat whtdbhei n6 terms of the names and memt
Khayelitsha are knownandatee asi |y i dent i ff%Aetdetimend i de
of giving evidence, Ms Dwane explained that timain gangs operating in
Khayelitsha are the Russians, the Vurahs (mainly in Site C), the Italians (mainly
in Site B and Site C) and the Vatos (mainly from Khayelitsha and Ku§&sa).
Girls are also involved in the gangs who have formed their own sub gfoups,

exampled t al i &8 Girl s. o

307.1 n t er mswh e bféyduth egangd activity, it was found on numerous
occasions in testimony before the Commission that gang activity, in the form of
gang fights, mainly occurs before and after school, especiallyFray

afternoong'??

“8\ladoda Mahlutshana gave evidence to the Commission on 28 January 2014. The transcripideiitie ev

appears at pages 491 to padge™4.(fAMahl utshana transcripto
489 afta transcript page 2785.

4%0Bundle 1(5), File E, Document number 38 at para 51.

4“Ipwane transcript page 763.

49Dwane transcript page 769.

493Dwane transcript, page 76Bundle 1(1a)Statement number 7 at para 5.4; Mjonondwana transcript page 526;
Mahlutshana transcript page 50801.
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I nsi ghtwh yagpeat ag he explained the reasons why his brothers joined

youth gangs:

d asked Sibusiso, | asked him, | struggled getting an @nswt of him

but a real answer | got it out of Thabane, who is the younger one.
Thabane told me, Boetie that there are two things, you can either be a
victim even if you have not done anything or, the second one, you can
defend yourself. Sowhathewasa yi ng i1 s t hat I f you
going to assault you whether you have joined or not because the gang in
Site B will not know whether you are a gang or not. As long as you live
in Green Point they say that you are a Vato. So what they decithet is
they must join the gang, the Vato gang, so that even if the Vuras come
they can have the protection of the Vatos. So they joined because if you
live in one area, you belong to this group, if you belong to that area, you

belong to that group*?

309. Therewas evidence that the police are apathetic and fail to respond to youth gang
related activities, further suggesting that even if a policing strategy has been

developed to address the type of youth gang violence in Khayelitsha, it is not

4%3ifiso Zitwana gave evidence to the Commission on 7 February 2014. The transcript of his evidence appears at
pages 202206 0 ( A Ztirtamasncar i pt 6) at page 2036.
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being implemented fiectively. Ms Dwane gave evidence of SAPS members
sitting in their cars and o6doing nothi
16 young men carrying knives and pangas approaching EE members after a
march on Human Rights Day, 2012. It is worth ngtthat these SAPS members

were in the same vicinity as the garigfs.

310. In addition, Mr Mahlutshana gave evidence of his encounters with SAPS in
responding to gang related violence.
Harare have failed to respond to gang ght s at and around |
school, including an emergency situation where a learner was stabbed. The
following extract from Mr Mahl utshanabo:

the police response with reference to the specific instdrbe stabbed learner:

0 MR SI DAKI : éeDo you ever have any e
you have to contact the police and if so what has been your experience in

that regard?

MR MAHLUTSHANA: We did have quite a few emergencies, one of the
emergencies was around the issue of gangsters where we had to call in
the police and we could find that learners, one of the learners was

stabbed or there was an-fighting outside the gate and you could call in

4%5Bundle 1(5), File E, Document number 38 at para 45.
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to the sector pol iecpeomm mesponseave woaldi | d n 6
expect in the afternoon and also having alerted them that there is a need

for the police to be very visible after noon and in particular on Fridays.

The only reason that you will get from them at that particular time when

we hadthis experience was that there were more contact crimes that

were done at that particular time so police were stressed out they did not

have resources to come a%*fd attend a:

311. Mr Mahlutshana commended the Harare Community Policiogurh and
descr i beptlar of suppar6 anvd sa bd e Indhe &bbenae ef6 .
police response and police visibility at his school, about 10 tol5 volunteers from
the Harare Community Policing Forum are visible at Chris Hani Senior
Secondary St o o | and, i n the wdavd added Yaluavim Ma h
terms of normalising the situation and taking control in terms of gangsters and

drugsd®’

312. In some instances, where the SAPS in Khayelitsha has responded, the steps taken
by them to act againstagg members or perpetrators of gang violence are not
effective. An example was made by Ms Dwane of the police failing to respond

adequately to the gang fights at Masiyile School. She explained that fights occur

49%\jahlutshana transcript page 50601.
4“"Mahlutshana transcript page 503.
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on a daily basis at the school, which iswe fminute walk away from the police
station in Site B. The tactic employed by the police to deal with the fighting is to
drive a police van towards the fighting. However, this only serves to disperse the
youths involved, who then throw away their weapoand continue to fight for

hours after the police have left the scé¥e.

313.Mr Zitwana also spoke of the policebs
happening. He explained that on one Friday evening, a group of approximately
50 youths from the VW& gang approached his house to allegedly kill his brothers
Thabane and Sibusiso, who were members of the rival gang, the Vatos. Despite
arriving at the scene, the police failed to conduct any form of investigation, nor
did they use the opportunity to @ininformation on the gangs. Mr Zitwana
described the pol jwha thepoliceddidcall they did theg | | o w
just came out, looked where the incident was taking place or took place. They
then went back into their vans and then they said tiney were chasing after
these gangsters but that is as far as | know, that the police left chasing after the
gangsters but I dondot know anything af

any gquestions or ask®d me to make a steé

4%Dwane transcript page 765.
49%7jtwana transcript page 2041.
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314. The result ofthe lack of police visibility and their failure to respond when
criminal activity was in proggasgsand was t
criminals to terrorise community members with impudity,and gangs ar e

dopportunity to escapeandevae | P8t i ced

315. The effects of gang violence on school going youth are immeasurable. An
I mmedi ate result o f gang Vvi ol woleace i n |
erupts, many children who live outside the area in which the violence will have
occurred areprevented from attending school, and those who do [attend] live in
fear of being caught in the crossfi®® The nature and extent of the violence
coupled with the lack of an effective and immediate response by SAPS limits the
affected c hioladcess mdusatiora Bnd Iconseguently limits their

constitutionally protected right to a basic educatf8n.

316. In her statement, NN explains the effects of school gangs on her 17 year old son
and how this has affected his education. Her son was attackethbytembers
and witnessed one of his friends being killed by certain gang3¥ferds a result

of the traumaandegoi ng vi ol ence, NN6s son was t

500Bundle 1(5), File E, Document number 3&ata 46.

501Bundle 1(5), File E, Document number 38 at para 42.

03n Governing Body of the Juma Musjid Primary School & Others v Ahmed Asruff Essagnil.Others
(2011) ZACC 13 (CC)heConstitutional @urt held that access to schooling wasaessary component for the
achievement of the right to a basic educafetrpara 43)

5034er statemetis in the record at Bundle 1(l&tatemenhumberss.
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and eventwually dr op pewdas fealing ursdfe tsvwalk oo | b
and back from schod®® The school principal explained that he was unable to
control gang activity beyond the school premises and after looking to the taxi
associations for assistance, the police at the Harare Station failed to respond

posi ti velquests$foradsidlance. r e

317.NNOG s statement hi ghlights the effects

learners and how this has impacted on their right to education. She says:

AGMly concern is that our children have a right to education and as a result
of lacking protection from government, they have quit school. | am
pleading with the government to meet the Khayelitsha community
halfway in resolving the problem of gangster ism in our areas. Our
children are now denied their right to education because theynate

being protected®™from the gangsters..

318. Related to the above, Dr Kaminer relayed the story of a grade 10 pupil from
Bulumko High School who was not able to write an exam paper during a week of
Il ntense gang act ibeen begten lamddhamadewithsbkimy h a d

stabbed by Vata Sloko gang members in E Section while on her way to school in

504Bundle 1(1a), Statement number 55 at para 4
5058undle 1(1) Statemenhumbers5 at paras 1012.
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the morning®® Dr Kami ner 6s report includes ev
i mm 6high spike in class absenteeism and

of being attacked® on the way to school

319. As Mr Mahlutshana stated in his evidence, gang violence affects both learning
and teaching. He i1 deheafisdrahegwynetdo
how the schools are being supported to move forward &ndnate [gangs in

schools] because jt u s t destabilises school s. Wh

one day i s a whole | ost and it spill s

that.®%8 (emphasis added)

320. Dr Kaminer found that the police play an inifamt role in reducing victimisation
and identified visible policing as an effective deterrent in reducing victimisation.
I n responding to Adv. Masukubds questior
in avoiding the exposure to the forms of violencéemed to in her paper

(including gang violence), Dr Kaminer answered in the affirmative and said:

O0They can certainly, I t hink, pl ay
victimisation of children that is happening and | think that they can do

that through some things we have already heard about this morning.

506Bundle 8(8), Exhibit number 4 at page 4.
507Bundle 8(8), Exhibit number 4 at page 4.
508\iahlutshana transcript page 509.
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Through prompt and efficient investigation ofintes and violence

against children in the community which will enable offenders to be

arrested and prosecuted and removed from the community and cannot re

victimise other children or adolescentsthink that is an important role

for the police to play ashalso as mentioned this morning, a visible police
presence particularly in areas where you repeatedly have reports about
youth being victimised by other youth at particular schools, at particular
times of day, | think visible police presence will be ayveffective

deterrent which would reduce victimisatiof? (emphasis added)

321. Dr Kaminer added thad i f there was a police pres
criminals who had victimised the family and the neighbours previously were not
left to be in the streetsnd do whatever they wanted with impunity | think that
would certainly create a sense of safety for those children and reduce the
likelihood that they would rexperience symptoms and the likelihood that they

wouldberevi ct i“Hi sed. 6

322.Dr Kami ner @éxsrob@ated the niews expressed by Dr Ward who
acknowl edged the i mportance of ifthesi bl e

police see something happening, they should immediately act on it, otherwise, you

50%aminer transcript page 823.
510kaminer transcript page 820.



know, if you drive a van down the road arakg crimes that are happening, you
give criminals a very <c¢clear message th
visibility policing and hot spot policing would bewould be two of the things

that cabt!® happen. o

Findings

323. In the light of the evidence @ith documentary and testimonial) contained in the
record of the Commissioné6s proceedings:s
policing strategy has been developed and implemented to address the problems

arising out of youth gangs in Khayelitsha.

Recommendations

324.In her expert report submitted to the Commission, Dr Ward identified various
strategies for police to effectively decrease gang crime. This includes targeting
the most dangerous gang members, hotspots or drug dealers. She warns against
suppressig gang acti viwhglehearted o uvegnhf ot b e medn t
Prevention of Organised Crime A& (which criminalises gang activity) as this

may result in a uniting of the gangs against law enforcement officials, as was the

SM\Ward transcript page 7216.
512121 of 1998.
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case in El Salvador. Instead; Ward suggests, as a suppression strategy, that the
adul t members of the gangs showung be ¢
gang members are significantly less likely to leave the gang if the gang has adult

| ead®r s. o

325. We propose the following specifiecommendations to address the problem of
youth gangs in Khayelitsha. Firstly, increased police visibility and police patrols
around the identified hotspots and O6pt
mornings between 7am and 8am (when learners arg doischool) and at the

end of the school day, particularly on Friday afterncdhs.

326. Secondly,specialised and focused police training on how to effectively prevent,
combat and investigate the type of gang activity that has emerged in Khayelitsha.
Include in this training must be a focus on how to effectively police and control
crowds of young people, given that some gang fights can involve up to 100 young
people® Dr Wardobés evidence supported the
response to gang vialec e . S h ea highliytsgedialisedhfarr of policing
would be required, because essdealmwihi al | vy

a large group of armed young people and that would need large groups of police

51Bundle 2(1) Document number 8 at pageliyane transcript, page 768undle 1(1a), Statement number 7 at
para 5.4; Mjonondwana transcript page 92@hlutshana transcript page 50801.

S¥Dwane transcript page 767.

51Dwane transcript page 770.
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who are especially trained todeali t h | ar ge ar med groups
not the function and the trainin®% of a
Havi ng neduend deprivaidn lies outside the domain of policing, and

rather in the hands of those responsible for edoocathousing, health care and
creation of emp | ®y meNatr do peprprhtaunticaieide st, hoe

that the police, in such a deprived contedtually performy and do not become

yet another f ailietde asda & yaag violenset avidende has n . 6
revealed that the police have not performed well in terms of responding to, and
investigating gang related violence. As a policing strategy, Dr Ward noted that
displacing gangs is not sufficient, children camgyiweapons should be arrested,

the weapons must be disposed of, and the child involved must then be diverted

into a diversion programnt@s

327. Thirdly, Dr Ward recommends the implementation of a schaskd programme
which has been led by policef f i cer s i n the USA call ed
Training Programmed (O6GREATO). I n t hi
deliver skillstraining sessions to primary and high school leaners (as well as

offering a holiday programme and a family skillsiting programme). The skills

S19Vard transcript pag7217.
517Bundle 12(1) Document number 8 at page 2.
518V ard transcript page 7231.
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that are taught are intended to help learners resist joining &dniys.her
evidence, Dr Ward el aborated on what a

and the implications of this programme in Khayelitsha:

327.1 Firstly, police offcers would have to be trained to deliver the
programme. In addition, ancillary staff who are capable of running a
family skills training programme and holiday camps for children would

be a considerable investment.

327.2 The GREAT programme would have to hd apt ed f or Khaye
context. This would entail running a pilot programme as a test in
Khayelitsha. Dr Ward noted that the proposed programme would need

considerable investment, of both cash and of human resddtces.

328.Dr War d n prageammed thassiccessfully prevent delinquency can
successfully prevent c,hd | amae ndsedutemd/ion g |
their ri sk of I nj ur ile this regard, she eedommendsg a n g

the introduction of carefully planned outreach programmied reach out to

51Bundle 12(1) Document number 8 at page 3.
520Dr Wardgave evidence to the Commissionk8$1May2014. The transcript dferevidence appears at pages
7213t07236( Ward transcrip 0 ) at p72Ifes 7215
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330.

191

young gang members and offer hope in terms of disengaging young people from

gangs??

Fourthly, given that although central, the police are not the only role players in
addressing gangs and gang activity, Dr Ward found that a-disdtiplinary task
team consisting of the police as well as social services and education would be

absolutely crucial in addressing the rife gang activity in Khayelitsha. In this

regard, Dr Ward agreed to uJgesttaskteahm OO0 R e ¢

given tomaet codoul dnét really devise aofstrat

multi-disciplinary team with SAPS, the City, Province, [and] a range of different
people with different experti€e??> Essentially, according to Dr Ward, gang

A

prevenawhoonl e sofé6 soci ety th®¥ngéitds not

Further to the above recommendation, Dr Ward added that the involvement of
various community stakeholders, including community policing forums is crucial
to responding to gang violence. She recommendednhancoity response to
gangs and suggested the neewtha unifiedh av e

voiced t hrough, for exampl e, communi ty

521Bundle 2(1) Document number 8 at page 8
522nard transcript page 7227223
523Ward transcript page 7228.

11
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and having prayer vigils at places where people have died or been injured in gang

violence®* Specific measures include:

330.1 Focused engagement by the police with community members (through
the CPFs, the use of informers or other community structures) to identify

the gangs and gang membess.

330.2 A rehabilitation program for arrested youths, aralternative

rehabilitation programs for younger children (aged®t®).

330.3 A concerted effort should be made to deal with the abuse of drugs and
alcohol in the community as these aggravate the smmaomic woes
that are the reality for the majority of unemyda youth in

Khayelitsha2?’

330.4 Because gang membership and participation in Khayelitsha largely
revolves around identity formations, Dr Ward recommended that

recreational opportunities be created and a functioning school system that

S24\ard transcript page 7229.
52Dwane transcript page 770.
526Dwane transcript page 792.
52Bundle 1(5), File E, Documenumber 38 at para 58.
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allows children to succeebgecause both of these allow children to form

alternative presocial identitie$?®

528\ ard transcript page 7226.
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M. SPECIFIC CHALLENGES: VENGEANCE KILLINGS/ ATTACKS

331.In their opening statement before the Commission in January 2014, the

complainant organisations stated that:

A T r ansl faith in the police, in their ability to protect residents from
harm, to combat crime, to investigate once a crime has taken place has
eroded in Khayelitsha. The brutal acts of vigilantism that have claimed
dozens of lives in recent years are a shagkand result of this

erosi®on. o

332. The abovementioned issues are endemic in Khayelitsha, as demonstrated by the
personal experiences of Khayelitsha residents and members of the complainant

organisations.

333. It will be demonstrated below from the evidence that w#aced before the
Commission that a breakdown in relations between the community and the police
in Khayelitsha has occurred, and is a catalyst of vengeance attacks in Khayelitsha.
The prevalence of vigilante actions in Khayelitsha, community experievites
vigilantism, other factors that contribute to the prevalence of vigilantism, and the

varying responses of SAPS to vigilante action will be explored.

529 _egal Resource CemtOpening Statement before the Commission of Inq@8yJanuary 2014 agm 8.5
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334. Vigilantism, in the context of Khayelitsha, is at its heart a reaction to the
oppressive and pervasivlevels of crime. As Professor Gobeldladikizela
explainsipeopl e take the | aw into their owr
longer rely on what they perceive to be a weak and ineffective police system. The

community views their violent actions frone perspective of seffe f e s e . 0

335. Perpetrators of vigilante action are most often ordinary community members.

Men, women, and children all participate. The victims of vigilantism are

generally young men between the tsages
Report 6, it was found that the majorit
theft.>3!

336. Vigilante action has been present in the Khayelitsha community since
Khayelitsha came into being in about 1983. At that time, the targets of attacks
were police infomers. These attacks were politically motivated, and meted out
after consideration by organized street committees. Today, vigilantism in
Khayelitsha is generally far less planned, and there are varying motives for such

action?®32

53Bundle 12 (1)Documeninumber 8, page 13
531Bundle 8(4:1)Documeninumber 23
53Bundle 6(1)Documeni8 pages .
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337. Vigilante action is mostften characterized by spontaneous action, and is taken
with little evidence or planning. A trigger, most often a cry for help in response
to the commission of a crime, will prompt the swift action of many community
members in the surrounding area. Vidiwf lethal vigilante attacks will likely

be killed only minutes after being apprehené@d.

338. Notwithstanding the above, it is worth emphasizing tiwtall vigilante attacks
are spontaneous. Evidence before the Commission has revealed the fact that
some ats of vigilantism are more thoroughly planned. Ms. Nomamelika
Simel alads evidence is an example of s
Simelela explained that she and several family members went out in search of a
group of young men who had robbkdr and her boyfriend of a jacket, R2700,
and their cellphones. After the perpetrators had been apprehended, Ms. Simelela
encountered another group of community members who were also searching for
the same group of men, who were allegedly responsibke fhaurder earlier in the
day. This second group had planned their attack, and subsequently murdered the
young men as punishment for the mureiér. The SCCF minutes, discussed
below, also clearly reflected that SAPS recognised and were attempting to deal

with organised community structures that were responsible for vigilante actions.

53Bundle 6(1) Document page 13
53Nomamelika Simelela gave evidence at the Commission on 27 January 2014. The transcript déhee evi
appears at pages 2832( iSi mel el a transcripto) at pages 299 to 30C¢



339. The fact that not all vigilante attacks are spontaneous was also confirmed by
Professor GobodMadikizela as is evident from this interaction between herself

and Advocate Bawa®

PROF GOBODGMADIKIZELA: Sorry 1 can you repeat the last question. It

seems what?

MS BAWA Whet her itds a spontaneous cr
planned event that we are going to go after somebody through a Bundu Court

process, thérigger is always an act of criminality.

PROF GOBODGMADIKIZELA: Yes.

MS BAWA Or a perceived one of the perpetrator.

PROF GOBODGMADIKIZELA: Oh, yes, absolutely. And the important thing is

that once the crowd gets into action, that is a crowd actmd sometimes it may
be planned, but there i5t here 1s a trigger, there

identified.

535 Transcript, page 7806 #807
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340. It must be noted that, due to the spontaneous nature of many vigilante attacks, not
all victims are guilty of the crimes for which they arengepunished. As Dr.
Gillespie describesi Ther e are cases in which the
punished, but the immediacy of the punishment often occurs because of the

obviousness, the overwhel ming evidence

341. In her statement, Ms. Bontslwhose nephew was burned to death in a vigilante
execution, describes the organized nature of theupat his murder. Initially,
the community members involved in the execution simply wanted Ms. Bontshi
and her family to force their nephew to leave tdoenmunity. The community
intended to evict him that day, as they felt he posed a threat to youth in the area.
Ms . Bontshi 6s nephew was murdered befo
Community members present during the planned eviction maintaint theis

another group that killed the young ntgh.

342. There is no consensus among community members regarding the justification of
vigilante attacks in Khayelitsha. Dr. Gillespie explains that while o me ar e
convinced that It I s htehes ke®t hwhhpi f o es
statement is supported by the findings of a survey conducted by Mthente

Research and Consultation Services. Just over a quarter (26.7%) of survey

538Bundle 6(1) Document page 13.
53Bunde 1(1a) Document 66gages &.



respondents in Khayelitsha believe that vigilantism is justffiédDr. Gillespie
expresses the view that there is a sense that vigilantism is understandable given
the dire socioeconomic conditions in which people live, coupled with inefficient

law enforcement agencies, including the SAPS.

343. Evidence before the Commission has sded that vigilantism is common in
Khayelitsha, and many community members have participated in such attacks.
This is demonstrated in the affidavit of TB, whose brother was murdered in a
vigilante attack after being caught attempting to break into a houdbe
Khayelitsha SitB p ol i ce pr e c Benacse of th€ Bronsnenaet of d : f
vigilanti sm, [ my brother 6s] murderers

nei ghb%®urs. o

Prevalence of vengeance attacks in Khayelitsha

344. The frequency of vigilantism iKhayelitsha is difficult to measure due to the fact
that vengeance attacks are not <classi f:
keeping practices, numerous dockets are lost or mislabeled. A general picture of
the frequency of vigilantism was proed when, in 2012, the Khayelitsha Cluster

Commander commissioned a report to look into cases of vigilante murders in

538Bundle 10(1.1) Document ldage 46
539 Bundle 6(1), Document gage 13
540Bundle 2(5), Redacted Community Statemebdscumeninumber 70, page 4 at para-18.
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Khayelitsha. This report, known as 0T
cases of Avigilanteo kil l Land3unei2biZ'Khayel
During the course of this Commissionés
this figure, claiming that certain cases were improperly identified as

Avigilanti smo. Regardl ess of the wval.i

testament téhe widespread nature of vigilantism in Khayelitsha.

From the evidence before the Commission, it is patently clear that despite their
reluctance to classify vigilante killings as such, they are nevertheless aware of the
prevalence of this problem withthe Khayelitsha policing precincts. Whilst cross
examining Professor Gobodédadikizela, Advocate Bawa made the following
references to discussions that occurred at Station Crime Combating Forum

meetings in 201242

MS BAWA e. And | w a ed extriaabs which gaiine dub  y 0 L

of the Station Crime Combating Forum meetings in 2012.

And it says:

ATher e wa s a Bundu Court at Site C

541Bundle 8(4:1)Documentnumber 23
542 Transcript, page 7805 to 7806. The SCCF minutes are in Bundle 8(4); 4.2 File number 9
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assaulted, but they were saved by the police. | heard that the mother of
the other suspect wilcome and open the case. There is a planned
meeting for today at 6h00, but the venue is unknown. Criminal

Il ntelligence will find out. o

And then, a further extract says:

AMurders are a probl em, Bundu Court

imbizas areneld. MPA are helping in charging the people involved.

Late on Sunday the information indicated that there were people that
were about to be executed but they were saved by the police. Bundu
Courts need to be monitored at Harare. Five murders in Sectidiné.
suspects are unknown. At Site C there was a Bundu Court. It happened

during the day and the deceased was

And then one statement which is attributed to the Colonel of the

Lingelethu West Police Station:

AWe need to bbawts dmaetghiamrg aases. 0

Thatdés the gist of it. Then he says
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347.

348.

20z

AWe dondét want to end up having Bun:

And a further one done by the Intelligence Officer, that says:

AThe community is stild]l |l ooking for

expectvig |l ante attacks. 0O

It is clear from these minutes that, not only was SAPS aware of the prevalence of
vigilante killings within their policing precincts in Khayelitsa, but that they knew

of the link between these killings and the prevalence of certain criBa£S

members knew that these killings occur as a direct result of increased crimes
known or perceived to have been commi:"
failure to develop and implement any strategies to respond to vigilante attacks is

even more remadble.

The O6Bundu Courts RepofteG hmdkdivimo | men
These nod et h al attacks are more common t ha

go unreported, and, when reported are simply classified as assaults.

Phumeza Mlungwana of th®ocial Justice Coalition provided one example of

such an attack:
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fiScara Qezo is a member of the Social Justice Coalition [who] was
robbed and stabbed next to the N2. Community members got hold of one

of the perpetrators. Someone called the police andehew ar r est ed é .
not like communities immediately see somebody doing something wrong
and discuss wedre going to killdl y O
with emotions and frustrations and

think the intentionist& i P44 . 0o

349. Furthermore, the Bundu Courts Report revealed that numerous victims of
vigilantism had pending cases and arrest warrants issued against them. This
demonstrates the failure of SAPS and the criminal justice system to protect the
community from dangeus criminals. The murders of these repeat offenders are
indicative of the consequences of police inaction and incompetence. The findings
of this report lend weight to the complaints of community members. A variety of
cases, including case numbers &3, 77, and 78 contained in the report

demonstrate the extent of this problem.

350. Another example is of Mr. Khalibhoti Mkhosana. Mr. Mkhosana was Kkilled in a
Avigilanted murder I n Harare in Januar

Mkhosana had 7 criminalharges against him, including murder, rape, assault,

543Phumeza Mlungwana gave evidence to the Commission on 24 and 31 January 2014. The transcript of her
evidence appears at pages27d4 & 9029 27 ( A Mlaungwanscri pt o) at page 910.
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and arson. There were two warrants of arrest issued, both stemming from cases
the cases that he committed in Harare. His murder trial had last convened in

January 2016%

351. During 2002 a SAPS vigilantisirevention strategy for the Western Cape was
drafted. This strategy provided for the implementation of a register which
required that all incidents of vigilantism be recorded in that register. It emerged
during the testimony of Lingeletivest Station Gmmander Colonel Reitz that

this is not currently being practiced at Khayelitsha Police Statfns.

352. The common nature of vigilantism was further highlighted during Professor

GobodeMa di ki zel ads testi mony. Over the ¢
conduwcting interviews in Khayelitsha there wefef o u r I ncidents o
vi ol ence, in whi®h people were killedo

353. Various community statements submitted to this Commission specifically address
vigilante violence and issues related thereto. These staw®icevdr a range of
iIssues, including the nature of vigilante attacks, justifications for distrust in the

police, and SAPS membersd responses to

>4Bundle 8(4:1) Document number 23, page 36 at para 63.

545 Colonel Reitz gave evidence at the Commission on 13 & 14 February 2014. The transcript of his evidence
appears at pages 2867 to 3249 (AReitz transcripto) at
546 Professor GobodMadikizela gave evidence to the Commission on 15 May 2014. The transcript of her
evidence can be found fr-Mdandiphigesel| ZalpEge@d7ioc (7i8RM0O0 )Y A" Gobod
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Breakdown in relations

354.As mentioned above in the complainant
of factors have resulted in Khayelitsha residents losing trust in SAPS. The
individual statements of community members speak to the levels of distrust in the
police in Khayelisha, and provide insight into why some Khayelitsha residents

resort to vigilantism instead of calling SAPS.

355,.SAPS6 inefficiency and poor response t
faith in the policebds abil i tsyandtpreverir ot e c
crime. Poor recorteeping practices make it impossible to determine the exact
response time of SAPS to individual complaints, but numerous community
members have attested to the fact that the police take anywhere from one to six
hours toarrive at the scene of a crime. In most cases, criminals have long since

left the scene by the time the police arrive.

356. Zola Secondary School Principal, Mr. Xolela Mjonondwana testified before the
Commission about his experience with police response tinrelation to the
apprehension of a burglar at his school. After numerous unsolved robberies at
Zola Secondary School, security guards finally managed to apprehend the

perpetrator. After subduing the burglar between 1AM and 2AM, the guards
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promptly callel the police shortly thereafter. By 10AM, the police had still not
arrived. Mr. Mjonondwana decided to take the criminal to Nyanga, where he (the
criminal) had been selling stolen items. It was only as Mr. Mjonondwana was
leaving to investigate mattersrdiis own accord that he encountered a police

van24’

357. Police corruption, criminality, and misconduct have all damaged SAPS

community relations in Khayelitsha. A
CommissioniTher e were near !l y HhBsDpolce officeisn a | C
in Khayelitsha over a 3 ye&% Inpensofod. H
| PI D6s Annual Report, there were 47 <coO

SAPS members in 2012/20%8. Despite high levels of reported corruption,
criminality, and misconduct, little action has been taken by SAPS to deal with

alleged police offenders.

358. A common complaint regarding police misconduct is that police officers will
refuse to open docket®® Numerous complaints about this phenomenon emerged
in theevidence of the Commission. In her affidavit, NS, whose son was executed

by vigilantes in the Harare police precinct, discussed her own experience with

54Bundle 1(1)File 1a,Document number 3gage 7, para 16
548Bundle 12(1)Document number 1fage 10, para 29.
54Bundle 12(1) Document number pige 11, para 32
550Bundle 12(1)Document number 1page 12, para 34.2
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360.

this el ement of mi sconduct . NS went
managed to speak to a deteeti The detective advised NS and her husband that
they should not pursue the case, as they would be placing themselves in danger.
As NS e x p ga the feeling lthat thé police were not interested in
following this case and were trying to persuade no just accept what

happe®ed. 0

Though ensuring that accused persons
responsibility, it is the responsibility of Investigating Officers to put sufficient
evidence to the presiding judicial officer to prevent éh@go pose threats to
society from being released. The unreasonable granting of bail is of critical
|l mportance to the Khayelitsha communi
thatint he community | oses interestialyin t
around the issue of bail. Nobody knows who makes this decision and why the
arrested are being released. There are serious cases, like murder and child rape,

where the perpétrator is released. o

A pattern has emerged in terms of which it has beemxberience of many in
the Khayelitsha community that criminals are arrested one day and released the

next. AP described a vigilante attack she withessed. The day after two men

5%1Bundle 2(5) Redacted Community Statements Bilgument number 3page 2, para.8
552Bundle 6(1)Expert Reports fileDocument number page 10
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raped two young girls, a crowd managed to apprehend the perpetrators. The two
men were quicklTVhedemdleincd owalreant ht. dont
community feels that the police do no

arrested they would have immediately been dropped off in the main road again or

releasedthé ol | owi®Ag day. o

UZ statedthati The reputation of the police ir
arrest criminal sébut wi | | rel ease them
day without f il i nDr. Gillesgieemintaoytahatnttete istah e m.

strong sense in Khayelitsha that reporting someone to the police could easily
backfire, as criminals are often walking free on the streets soon after being

arrestec>*

There is insufficient visible police presence in Khayelitsha, particularly in
informal sétlements. This has generated@ ul t ur e &%Yemholdepingni t vy,
both criminals and potential vigilantes. The lack of visible policing creates the
perception that the community is alone in its fight against crime. As noted by
Professor GobodMadikizela,it hi s | ack of enforcement
many testimonies presented to the Khayelitsha Commission: police are never

there, even when they are within visible distance of a crime, they rarely take

55Bundle 2(5)Redacted Community Statements fllmcument number 4page 2, para.9
5%Bundle 6(1)Expert Report fileDocument number page 10
555Bundle 12(1)Document number 2dage 14
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immediate action, and when they do takeoagtthe criminals are released or the
case str uck?5°%déspite thik eaccordind to .Poofessor Gobodo
Madikizela people have indicated that thdywa n t the police t

ot herwise they will “ake the | aw in the

363. The failure of may SAPS Investigating Officers to properly keep victims, family
members of victims, and other stakeholders updated on the status of
investigations has led many Khayelitsha residents to feel helpless in their search

for justice and answers.

364. Like many othes, TB suffered as a result of the failure of SAPS officials to keep
him informed about the status of t he
murder. This statement describes his grievdaingeT he pol i c e ] tol d
arrested some peopleincomné i on wi th [ my brother os]

to |l et me know more det ai®sél am stil!]l

365. Another factor contributing to the breakdown of relations between the community
IS poor investigation by the police. Dr. Gillespie providesght into the context
of the inefficient I nvest thglack of éaith.in Dr .

the formal criminal justice process seems to pivot around the problem of

556Bundle 12(1)Docunment number 24¢age 13
55"GobodeMadikizela transcript page 7819
5%88undle 2(5)Redacted Community Statements fllmcument number 7@age 4, pasl7 i 18.
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evidence. Residents feel that they know who committed a crime, wholitesrpro
people are in the township, yet the burden of criminal procedure only complicates
and mistrusts that knowledge. The police are seldom competent enough to
provide the kind of trustworthy evidence that courts require for prosecution. The
burden of evidece in criminal courts is substantial, and often requires the

presence of witnesses. o0

366. Social Justice Coalition member Mr. Phumzile Welcome Makele describes his
experiences with various cases involving poor police investigation, incompetence
and negligence In one specific case, detectives repeatedly failed to present
evidence in court against three men guilty of committing a vigilante murder,
despite being informed that the victim
same three men. Makele explaineu his affidavit that this is a common
occurrence in Khayelitsha A[ t hi s womanos]| struggl e i
live in Khayelitsha. Many cases are thrown out and criminals are released for

similar % easons. 0

367. Khayelitsha residents are often treated hwidisrespect and disdain during
interactions with SAPS members. One resident, Mr. Mzoxolo Tame, explained

t h at negatve freatinent by police has left a bad feeling in our family toward

55%Bundle 6(1)Documeninumber §age 10
560Bundle 2(5)Redacted Community Statements file, Docunmamhber 66page 6, para 25
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the policeéThe communi t% Pdoeteatreet anch a s
disrespect at the Community Service Centers towards Khayelitsha residents is
dehumanizing and humiliating, and generates both distrust in the police, and

trauma in the recipients of such treatm®at.

368. All of the abovementioned inefficiencies in pahg in Khayelitsha have led to an
erosion of trust in SAPS and the criminal justice system in Khayelitsha. This
breakdown has in turn played a role in some Khayelitsha community members

resorting to vigilante action.

Other factors responsible for vigilarsm

369.1 n the preamble to the South Afjtiscan P

stated that:

fithere is a need to provide a police service throughout the national

territory to1

ensure the safety and security of all persons and property in thenahtio

territory;

%61Bundle 1(1)file 1a, Documenhumber 64age 3, para 15
562 GobodeMadikizela transcript pages 787817,
563No. 68 of 1995
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uphold and safeguard the fundamental rights of every person as

guaranteed by Chapter 3 of the Constitution;

ensure ceoperation between the Service and the communities it serves in

the combating of crime;

reflect respect for victims of ene and an understanding of their

needéo

370. 1t is clear from the evidence before the Commission that Khayelitsha residents
have not received the standard of policing entitled to them under the Constitution
and in terms of the SAPS Act. High levels of crime are in a large part
symptomatic of a pooyltrained police service that is under resourced, inefficient,
and incapable of or wunwilling to -perfor
Madikizela notesthai f ew can deny that the grieva
Khayelitsha regarding crime andsi lack of control by the police contributes
significantly to the complex set of factors that lead people to engage in angry and

someti mes violent demonstrations. 0

564 Complaint, para 27
56Bundle 12(1)Document number 24 at ga 6
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371.To say that the poor standard of policing in Khayelitsha is the only factor
contributing © crime (and in turn vigilantism) would be an oversimplification of
a highly complex and contentious issue. Crime is in many ways a symptom of
severe poverty and desperation. Both socioeconomic factors and infrastructural

factors contribute to the extrety high crime rate in Khayelitsi?&®

372. Infrastructural challenges such as limited access to informal settlements and poor
lighting pose challenges for the police and contribute to high levels of crime. The
limited police presence in informal areas does nadtify negligent and
incompetent policing. Alternative access routes and alternative methods of

accessing informal settlements must be sought.

373. The desire to retrieve stolen goods often fuels the actions of vigilantes. In
Khayelitsha, there is a wideleld perceptionthadit he pol i ce shoul
and b) retrieve stolen goods. This results in a sense of futility insofar as it is
regarded as pointless to report incidents to the police because they will not be
able to retrieve stolen goods. The diffeze between the well off and the poor is
that the former have insurance. The poor have greater expectations in the police

and these ar®% not fulfilled. o

566Bundle 12(1)Documeninumber 18 at pagefara 26
567’Bundle 12(1)Document 18 page 6, para.19
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374. In his affidavit, Mr. Pule Hendricks, who was arrested on charges of kidnapping
and murder in the casof an act of vigilantism, explained one of his justifications
for not calling the police. Mr. Hendricks stated that the police are not effective at
catching thievesinth&apol i ce go out and | ook for t
them. Police do react torobberies, it is not effective, the criminals
di sappearéWe did not take [the victim]

theéstu®f back. 0

375. Other witnesses before the Commission provided different evidence to Mr. Pule
Hendri cksd® c | ai nseafcthfartrobbers.l In bee affigavit, M d
provided evidence regarding her experiences with the Community Service Center
when she attempted to report a théiftl we nt to open a case
station. When | arrived the police advised me ttiely cannot open a case

because | had not caught the robbér®.

376. Under constant threat of victimization by criminals, community members have a
desire to take back control of their lives and bring a sense of safety to their
community. This desire to taketk control and send a message to criminals is
often a factor in vigilante attacks. Professor Gobbtialikizela states that i n

[ her ] research on Aneckl aced0 murder s,

568Bundle 7(6)Document 1 page 7, para.35
56%Bundle 2(5)Redacted Community Statemerilmcument 14.page 1, para 6.
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vi olence of the fAneck]I| acaetars amapacidygorbse s e e
in control in the face of helplessness, frustration and a feeling of dehumanisation
and humiliation. [She] suggest[s] that a similar dynamic operates with at least

some of the vigilanti®m witnessed in KF

Central to Prtessor GobodiMa di ki zel ads testimony befc
the notion that constant exposure to violent acts such as vigilantism has a
profound impact on victims, witnesses, and participants, noting that in
Khayelitsha, exposure to vigilantism beginsaayoung age. Both Mr. Sifiso
Zitwana®land Ms. Phumeza Mlungwatiagave evidence of their exposure to
vigilantism as children. Dr. Debbie Kaminer states that this exposure can lead to

a variety of consequences, including Post Traumatic Stress Disorder an
depressio’®  Professor GobodMadikizela explains that exposure to
vigilantism can result infi a cycl e t hat makes vict
per pet > &utlermsre, theil ack of safety, |l ack o
constantly on guard against theft, ra@essault, murder, and with no appropriate
response from t he” ghellackcotsafety amd high erimenat i ¢

experienced by many Khayelitsha residents is a form of trauma in and of itself.

5"Bundle 12(1)Document 24age 11

5"Bundle 2(5), Redacted Community Statements Blecument number 7gage 2, para 11
52Bundle 1(5), File EDocument number 3page 6, para 26

57Bundle 4(1)Expert Reports fileDocument number age 11

S"GobodeMadikizela transcript page 7809

5""GobodeMadikizela transcript page 7793
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Thus, the failures of the police play a role in the eyafl trauma and violence that

pervades Khayelitsha.

378. SAPS members themselves are exposed to unreasonably stressful and traumatic
daily circumstances while working in Khayelitsha il n a pr oposal |
Secretariat of Pol i c e alarly in wansnunites ghgte st e d
suffer high rates of crime and violence, the police service suffers from [such

exposUre] . o

Taxi organisations and neighbourhood watches

379. A variety of alternatives to SAPS have come to be relied upon by many

Khayelitsha residentis the wake of a loss of trust in the Police.

380. Some Khayelitsha residents hold the perception that the police do not resolve
issues when they are reported. Khayelitsha residents experience the police as
Avery viol ent °Sdandthayi¢ tb | s=papld have tost faith in
street committees and the police, people in Khayelitsha turn to taxi

organi &4tions. 0

5%Bundle 12(1)Document number 123ges 89, para 11.4
5"Bundle 6(1)Expert Report fileDocument number page 10
57%8undle 6(1)Expert Report fileDocument number page 8



381. Taxi organisations have a reputation for being successful in finding stolen goods
and getting compensation out of perpetrators. Though réeyrt to violence
during the course of their investigations and interrogations, taxi drivers are
considered by some Khayelitsha residents to be a trusted and reliable criminal
justice provider. Evidence before this Commission has revealed that school
principals and parents have on various occasions called taxis into schools to deal

with high levels of violencé’®

382. One Khayelitsha residentis quotedassayinf:a] s a result of po
most of the time the community of Khayelitsha takescgushto their own
handséAn alternative to reporting to t
reporting crime to them. Taxi drivers are now the go to group. They are quick to

respo’déo

383.Al ong wi t h t axi organi s at i-loaals justcea nunmn
committeeso have emer ged t o provide a
Khayelitsha. Dr. Gillespie describesome@ n a section of Site

(Let 1t Burn)élt is a group of ol der me

57Bundle 6(1)Expert Report fileDocument number pages 8L0.
580Bundle 10(1)File 1.1,Document number 1gage 46
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area. They are knowniftweing able to find and beat muggers. They also can help

retrieve stolen®®tems for a smal/l fee. ¢

SAPSO6 varied responses to vigilantism in

384. The reactions of SAPS members to acts of vigilantism vary greatly. In many
cases SAPS members tacithermit vigilantism. This tacit permission is
demonstrated in Dr. Gai | Superododiimepor
control of vigilante actionséThe taxi é
curfew after 21:00 in the evening. Everyomejuding the police, was very happy

with the dec®ease in crimeo.

385. In certain cases, Khayelitsha police officers have reportedly stood by and done
nothing at the scene of vigilante attacks. Mr. Magnus Persson, an intern at the
Social Justice Coalitiontestified about witnessing such an event. While
approximately 50 community members were beating a man suspected of stabbing
and attempting to rob a pregnant woman, two police officers sat at the scene of

the attack and ate lunch. They did nothing to pmewke assault from taking

581Bundle 6(1)Expert Report fileDocumentnumber 8 at page 11
582Bundle 12(1)Documennumber 18 at page 5



place. The assault only came to an end when another police van came to the

sceness

386. SAPS members have also been known to actively participate in acts of
vigilantism. MMD provided an affidavit to the Commission expressing his ow
personal experience with vigilantism. MMD alleges that he was falsely accused
of stealing R4000 from a shebeen owner. This accusation led community
members to attack him in an attempt to force him to return the money that he had
allegedly stolen. Whethe police arrived, MMD stated that rather than stopping
t he at t alswkegantadkiagywhdie the money was and started hitting me

as welp 584

387. It was revealed during the testimony of numerous SAPS personnel, including that
of former Harare Head dbetectives Colonel Andrew Tobias, that SAPS in the
Western Cape currently has no standing order or strategy in place to deal with and
respond to vigilantisA8> Without a strategy in place, there is nothing to prevent
continued inconsistencies in the responof SAPS members to incidents of

vigilante violence.

%8Bundle 7(11)Documeninumber 76

%84Bundle 2(5)Redacted Community Statements fillgcumentnumber 2 at page 2

58Colonel Andrew Tobias gave evidence to the Commission on 21 February 2014 and on 17 March 2014. The
transcript of his eidence appears atpagé®324 6 11 ( iTobi as Transcriptodo) at pag:¢
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Findings

388.1 n the |ight of the evidence <contai ne
proceedings, it cannot be said that an effective policing strategy has been
developed and implemented to address tloblpm of vengeance killings and/or
attacks (someti mes referred to iIn the

courtso) which have been occurring in K

389. The evidence before the Commission demonstrates that although there are a
number of other contributing factors to vigilante or vengeance attacks and
murders in Khayelitsha, one of these factors is clearly that members of the
Khayelitsha community experieacthe disrespectful, discourteous, dismissive
attitude of SAPS members when they report crimes as humiliating and an affront
to their dignity. This, coupled with the general lack of police visibility at the
scene of criminal incidents, their failure tspend timeously or at all to victims
of crime, their failure to communicate with members of the community who
should properly be communicated with has led to vigilantism or vengeance
attacks being a manifestation of a breakdown in trust between the cotyamuhi

the SAPS units operating in Khayelitsha.

Recommendations
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390. The specific recommendations to address vengeance Killings and/or attacks
(including what is sometimes referred

are set out below:

390.1 The developmentind implementation of an intelligence led policing
strategy to address vigilantism and vigilante action in Khayelitsha. Such
intelligence led policing would entail careful planning and
communication by SAPS with community members through education
and irformation sharing to obtain an informed understanding of the
policebds role in responding to and
addition, central to such intelligence led policing would be increased
visible policing i n areasdogrhmamndade

vengeance attacks and murders.

390.2 In order to effectively deal with vigilantism and to deter participation in
such action, the police must, as a necessary measure, ensure that steps are
taken to arrest and charge those involved in vigilant®rac Evidence
before this Commission has showed
respond to and investigate vigilante violence by bringing perpetrators into
the criminal justice system enables further and continued vigilante

violence.
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390.3 The reintroductin o f the ACommunity Peace
implemented between 19972 009) referred to i n Pr
testimony would go a long way toward improving relations between the
community and SAPS in Khayelitsha by providing a legitimate and
accountable communal restorative justice platfoih. These programs,
in the form of fApeac eeop®lvmgintapaoe s o r
and undesresourced community have the knowledge and the capacity to
make a significant contribution to the safety anghlity of life of their
community without either depending on the police to solve all their
problems or resorting to vigilantis

their safety problems themseh@¥’

390.4 With regard to the infrastructural challenges, edfights should be
erected throughout Khayelitsha. Along with this, there should be
programmes of community dialogue aimed at establishing a sense of
pride within the Khayelitsha communit§? Additionally, infrastructure

development within Khayelitsha muse sustained and further developed

%8%Professor John Cartwright gave evidence to the Commission on 15 May 2014, together with Julie Berg and
Guy Lamb. The transcript of their evidence appears at pages/6632 The Peace Committees are discussed
between pages 76277633.

587undle 12(1) Doament number 3 at pages 4.

588Bundle 12(1), Document 24 at page 14.
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in order to make residents feel safe, and to ensure that police maintain a

visible presence and respond timeously to reports of &fitne.

3905 I n response to the residentsod6 desir
Compensabn Fund should be established to help support victims of theft
in areas like Khayelitsha. This will hopefully lead to a decreased desire
by community members to track down suspected thieves and commit

vigilante attacks>%°

390.6 Noting the traumatic effects ofitmessing, experiencing and participating
in vigilantism, Professor Goboedadikizela believes that the problem of
vigilantism should be considered an

heal t Pli ssue. 0

390.7 In dealing with police trauma, the Secretariat ofi¢® has proposed that
strategies to improve policing shouidi ncl ude a signi f i
building resilience and skills for the management of fi@stmatic stress
and ot her° M¢ ClaresBaltand ecommendist hat trai nir

provided to detetives around the identification and selbnagement of

%89 The Complainantmganisations hosted workshops waiCbranch members from Khayelitsha to brainstorm
recommendations. This was one of the recommendations made.

590Bundle 12(1) Documemtumber 1&age 11, para 37

591Bundle 12(1) Document numberpége 14

592Bundle 12(1) Document number pages &, para 11.4
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trauma and burnout, debriefing and counselling being by no means the
only way to deal with these conditions. It may be helpful for the SAPS to
work with a range of mental health specialists in deviap@a variety of

strategies for tac¥ling burnout and

390.8 Dr. GobodeMadikizela recommends that an overhaul of the police
service take place. Youth from the Khayelitsha community should be
recruited. This will hopefully increase the investment oPSAofficials
in doing their job properly, and increase the morale of Khayelitsha

resident$*

390.9 Two cases dealing with vigilante attacks, nam&lyw Mvabaza and
Others,2 013 ( i Mv advalikgwagi and Otder6 i Di Kk gwaci 0O
provide insight into the typ®f sentencing that may be suitable for
perpetrators of vigilante violence. In Mvabaza and Dikqwaci, the
accused perpetrators were sentenced to varying lengths of imprisonment.
The sentences were wholly suspended, but subject to certain conditions in
orde that the accused to remained out of prison. These included
compensation to family members of victims; the requirement that the

accused not be convicted of a related offense during the period of their

593Bundle 12(1), Document number 10 at page 6, para 4.3
5% Bundle 12(1), Document number 24 at page 14
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probation; participation in treatment, development] aupport programs

for criminals; courordered and monitored sobriety; community service;
and monitoring by the Department of Correctional Services. The two
judgments highlight that it is vital that sentences be severe enough to
send a message that Vagite action is taken seriously by the criminal
justice system, whilst simultaneously understanding the context in which
such actions occur so as to promote trust in the criminal justice system.
Importantly, with regard to the context of vigilante actiand the
characters of the accused in thlwabazacase, Nyman AJ found that
despite their adyver dreveto benddcent peoples ,
who did not submit to the temptation of joining gangs and resorting to
criminal conduct to improve their rexial conditions. Their convictions
arise from conduct carried out with righteous intentions. In their eyes,
they believed that they had committed heroic dé&dsThe convictions

and periods of correctional supervision should, however, be severe

enough ¢ reflect the gravity of crimes committed.

390.10 Finally, it is recommended that a special Task Team or Unit headed by an
experienced senior detective, be formed within SAPS whose role will be

to give special focus to the prevention and curbing of bundu court

5% 5 v Mvabaza and OtherSentadng Judgment7 June2013unreported) at page 8, paragraph 18.
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practices in Khayelitsha; prioritise the prevention of vigilante attacks; and

their investigation where they have occurred and give particular attention

to bringing those who mete out these form® gf u sto face thé might

of the law. Such efforts wilh o we v e r not succeed wun
overall effectiveness at policing, community relations and crime

prevention are improved.



N. HOMOPHOBIC CRIMES

391. The complainant organisations stated in their complaint that while the high levels
of crime affect all community members in Khayelitshihey particularly impact
on children, girls, women, the elderly and groups vulnerable to hate crimes such
as refugees, asylum seekers, immigrants, lesbian, gay, bisexual, transgender and

intersex people.

392. According to a report dated 30 October 2013 by Human Rights Watch
( A HR YWbJack lesbians and transgender men in South Africa experience
discrimination, harassment and violence at the hands of private individuals and
sometimes state agents. The abuse theyrfeebe verbal, physical, or sexual
and may even result in murder. This is supported by one of the specific cases
referred to by the complainant organisations in their complaint as a demonstration
of the systemic issues complained of, namely the brutadenuof Zoliswa

Nkonyana on 4 February 2006 allegedly because she was openly lesbian.

393.The HRW?OG s report resulted from resear
marginalised black communities in South Africa arising from reports of violence
documented by LGBTbrganisations over the last two decades suggesting that

for historical reasons black lesbians and transgender men living in townships,

5% Bundle 1(5), File E, Document number 39
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perrurban and rural areas and informal settlements are among the most
marginalised and vulnerable members of SouthcA&i6 s L GBT | popul at
HRW undertook research in South Africa between February 2009 and August
2010, followrup conversations in October 2011 with activists and individuals
concerning specific cases, and previous research on the experiences of,lesbians

bisexual women and transgender men.

394. In this context, the HRW examined police inaction and unwillingness to provide
services to lesbians and transgender men and how this contributes to their
vulnerability. The organisation also looked at the lack ohfainong lesbians
and transgender men in the police, from whom many fear secondary victimization
more than they expect protection. The HRW found that such concerns are not
without justification as in several instances the police themselves had perpetrated

abuse and even violence.

395. The HRW found that as is the case with sexual abuse in the broader population,
the fear and stigma attached to sexual assault makes it probable that such crimes
against black lesbians and transgender men are particularly urmteadep The
few who do report abuse and violence often face hostility and discrimination from
police and sometimes from other service providers. This finding reflects the

prevailing circumstances in Khayelitsha as is evident from the testimony of Ms



Funela Soldaat to the Commissi®é¥. More is said about her evidence below.

396. One of the lesbians interviewed by HRW in the course of its research was a

woman who went by the name of Audrey from Khayelitsha. She had been raped

twice. When asked if sheonsidered reporting the rape to the police, Audrey

said:

OYou donot want to go to thel pol i
especially when youbre a | esbian, e
They look at your chest. You see it in their faces, there s omet hi ng

their face that says-mdiho,eakmeomad he

A

They donét know what a | esbian is. 6

397. 1t would appear this is the still the case among SAPS in Khayelitsha. In her

statement Ms Soldaat stated that her experience over yaang is that

Khayelitsha police are unable or incapable of providing help and protection to

LGBT persons both before crimes are perpetrated against them as well as when

they present themselves as survivors of these cftfighe said further that:

597 Her statement is in the record at Bundle 2:1.1. She gave evidence before the Commission on 28 January 2014.

598 pgra 9
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397.1 Khayeltsha police appear to lack the energy, will and interest to provide

a service to LGBT person$’

397.2 They do not have the experience and skill to deal with telephone
complaints. They are abrupt, harsh, unwilling to listen, judgemental and

lack empathy®°

398. According to Ms Soldaat she and her colleagues at Free Gender have observed
over the years that many if not most police officers in Khayelitsha are
homophobic. They often exhibit an extreme aversion to LGBT persons who
report crimes or visit the police station She herself has been subjected to these
attitudes at Khayelitsha police stations. This has the effect of discouraging
LGBTI persons from reporting crime to the polf®&. For these reasons Ms
Sol daat concluded that f riansandhexpericaceasd her
over many years, Khayelitsha police are inefficient and deliver poor quality of

service to most residents especially the LGBTI community.

399. In her evidence before the Commission, Ms Soldaat gave a harrowing account of
how she was treatdaly SAPS in Khayelitsha after she was raped by a group of

boys in 1995.

59pgra 10
600 pgra 11
601 pgra 18
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399.1 When she arrived at the Lingelethu West police station she was told to

wait as there was no vaf?

399.2 After some time two policemen put her in the back of their van and took
her to Site BHospital. They left her outside and she had to walk inside

by herself$®3

399.3 Inside the hospital she was told by a nurse that she was supposed to have
brought a letter with her from SAPS indicating that she had been raped.
It was night time. She then walké@m the hospital to the Khayelitsha
Site B police station. When she arrived there it was full of complainants

as it was a Saturday nigtt

399.4 There were a few police officers sitting at their desks. They asked her
who she was and she told them. The pabiffecer who attended to her
took time observing her from head to toe, and asked what had happened.
She told him that she had been raped. Instead of taking a statement from
her, he left her there and went to speak to other police officers. He did
not regurn but another officer did. He asked her the same questions.

After a while she surmised the officers were more interested in

602 Transcript of 28 January 2014; page 4545; line 19
603 Transcript of 28 January 2014, page 455; line 1
604 Transcript of 28 January 2014; page 455; lines 1 to 12
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considering her sexual orientation, or the way she lo&ked;

399.5 She left the police station without laying a compl&#t;

399.6 She went bme and slept. She did not want anything to do with the

police station and feltth@ my | i fe was®”now a disast

399.7 She later got help from Rape Crisis who provided her with counselling
and connected her to an investigating officer. She returned to

Khayelitsha Site B police station and this time they opened a%€&se;

399.8 Even as the police officer was taking down her statement, she did not

trust what he was doirf§®

399.9 She last spoke to a police officer regarding the case on th&t°dahe

police never contaetl her again.

400. It is apparent from her evidence that this incident traumatised Ms Soldaat and that

because of the attitude and conduct of the police she experienced secondary

805 Transcript of 28 January 2014; page 455; lines 13 to 24
806 Transcript of 28 January 201dage 455; line 25

807 Transcript of 28 January 2014; page 456; line 2

608 Transcript of 28 January 2014; page 456; line 23

809 Transcript of 28 January 2014; page 456; line 22

610 Transcript of 28 January 2014; page 457; line 4
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victimization at their hands. Her faith in the police was shaken by the manner in

which they responded to her complaint and treated her.

401. The next incident which occurred to her friend in 2003 did nothing to restore her

faith in the police*!

401.1 After the stabbing of her friend Babalwa by a group of boys Ms Soldaat

accompanied Babalwa @roote Schuur Hospital for treatmett;

401.2 After Babalwa came out of the hospital Ms Soldaat accompanied her to

Khayelitsha Site B to lay a complaiti

401.3 The attitude and reaction of the police did not surprise Ms Soldaat. The
police officer askedBabalwa what and happened and she told him. As
she was giving her name the police officer was smiling. Babalwa was not

smiling.

401.4 They were told that they were supposed to have brought a paper from
GSH. When they returned with the paper from the doc®ifahowing

day, Babalwa was told to go to Harare to meet another police officer.

611 Transcript of 28 January 2014; page 457, line 7 to page 459 line 12
612page 457 line 16
613pPage 458 line 2
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When they went there this police officer did not turn up for the

meeting®!*

401.5 They returned to Khayelitsha Site B where Babalwa was asked if she
knew who stabbed her and slaedsyes. Babalwa and Funeka were then
put in the back of a bakkie that did not have a canopy and were driven by
the police to Mandela Park where the incident had occurred. The boys
who had stabbed Babalwa were not there. The police left Babalwa and
Funeéa there. They walked from Mandela Park to Makhaza where they

lived. They never went back to the polfée.

402. Ms Soldaat stated that she did not have any further interaction with the police.
After two lesbians were murdered in Khayelitsha in 2005 and 2@0ty tesbians

lived in fear until the organisation Free Gender was started in2908.

403. It would appear however that lesbians in Khayelitsha still experience difficulties
regarding the attitudes of SAPS members towards them as lesbians. Their

exposure to secalary victimization at the hands of the police still remains real.

614 page 458 line 12
615 page 458 line 20 to page 459 line 3
616 page 459 lines 11 to 15
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In 2012 one of the members of Free Gender went to lay a charge at a police
station in connection with a rape. When she got to the police station she was
taken to Simelela (now known astithuthuzela Centre) where she met a police

officer who started mocking her; she was with her partner and the police officer
was more interested in understanding how their relationship works rather than

giving her the assistance she needed in the circooes®’

Findings

405.

406.

Ms Soldaat testified that there are still high levels of crime committed against the
lesbian community in Khayelitsha and that, due to their previous experiences
members of the lesbian community do not trust SAPS. Although Free Gender as
an organisation &s a good relationship with SAPS, most of the lesbians in

Khayelitsha struggle to trust SAPS. The lack of trust in SAPS is more prevalent

among masculine lesbians and effeminate gay men.

In the light of the evidence contained in the record of the Commuss 0 s

proceedings, it cannot be said that an effective policing strategy has been
developed and implemented by SAPS to address the problem of attacks, including
assault, rape and murder of gay, lesbian, transgendered and intersexed people

living or working in Khayelitsha which have been occurring in Khayelitsha in

617 paged6llines 4 to 12
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recent years.

Recommendations

407. Homophobia, like racism and xenophobia, is a form of bigotry that has no place

i n South Africads constitutional di sper

408. It is as important to extinguish xgpizobia and homophobia from SAPS culture
as it is important to root out racism. SAPS must be part of the solution, not part
of the problem. In circumstances where the safety and security of citizens and
inhabitants of this country, indeed their very livese in jeopardy because of
sexual orientation or the country from which they originate, SAPS must be seen
in the communities where these prejudices prevail to be leading the charge in
stamping them out, and making sure that there are seen to be conssdoenll

those who practice these forms of bigotry to the detriment of others.

409. In this regard, it is also recommended here that SAPS must develop policies and
implement strategies that seek to combat homophobia within SAPS itself, and to
address the cHanges of lack of safety and security experienced pertinently and
peculiarly by members of the LGBIT community living in Khayelitsha. This
could be in the form of compulsory educational classes and sensitivity training,

and/or through creating workinglagionships with LGBTI groups operating in
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411.

412.

Khayelitsha.

SAPS must lead education campaigns in all community structures where it has a
presence, for instance CPFs and community imbizos, about xenophobia and
homophobia. Due to the prevalence of the murddrgay people and the
6correctived rapes of l esbians in comn
prioritise this campaign and give these crimes priority status. SAPS must be seen

to have adopted a zetolerance campaign to bigots who practise homoghobi
xenophobia and other forms of unlawful discrimination within the Khayelitsha
community. In order to do that, SAPS must root out these elements within its

own ranks.

SAPS strategies must identity and deal with gangs of mostly young men who

victimise andsometimes murder lesbians and gays.

To the extent that it may be of use for crime combatting measures, police should
record homophobicelated crimes as its own statistic, as they should do for
xenophobierelated crimes. The prevalence of such crintlesir locations and
other details will assist police intelligence in understanding the scope of the
problem and if the crimes are connected, and ultimately in combatting and

preventing such crimes.
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413. Because police are often the first point of contact amiaf crime may have
with the State, police should be in a position to refer victims of homophobic

crimes for counselling or other services.
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XENOPHOBIC CRIMES AND CRIMES AGAINST FOREIGN

NATIONALS

The complainant organisations stated in tieemplaint that high levels of crime
in Khayelitsha particularly impact on vulnerable groupings that are susceptible to
hate crime. One such grouping in Khayelitsha are foreign nationals, who include

refugee and asylum seekers.

According to the 2011 natioheensus, there are 2 477 foreign nationals living in
Khayelitsha (0.6% of the total population). The Commission heard that foreign
nat i ohava been liting and trading in Cape Town townships and informal
settlements such as Khayelitsha in appreciabimimers since the regularization

of the South African refugee regime in the 41890s. Whereas in the early
period the refugee populations in the area under review were predominantly of
Angolan and Congolese origin. In the current era the refugee population

Khayelitsha is predominantly of Somalian and Ethiopian ori§i#

Khayelitsha is a densely populated community with very high levels of urban
poverty, violent crime, unemployment, and, visible entrepreneurial and

innovative spiritt’® In such an environemt entrepreneurial persons who are

618 Bundle 6, Commission of Inquiry, Expert report, Vicki Igglesden Report, Page 7
619Bundle 7, Commission of Inquiry Documents, FileE¥pert Reports, Josette Cole Report, Page 7.
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perceived by perpetrators of crime as being financially well off compared to other
members of the community would likely be targets of crifie. Foreign
nationals, by virtue of their status as such, are particularly rabfee criminal

targets.

417. Crimes against businesses including looting and attacks are not exclusively
xenophobic. Such crimes are however generally understood to be xenophobic in
origin when targeted against foreign owned businesses and other foreigs. target
These crimes have been experienced in increasing numbers by foreign shop
owners in the last 10 years in South Afriéaln February 2012, the Western
Cape Provincial Commissioner informed Parliament that approximately 70% of
business robberies (or robles of spaza shops) in the Western Cape are against

foreign national shopkeepei%.

418. In this regard, the Provincial Commissioner further informed Parliament that
Apol i ce i ntelligence officers at t he
foreign tradersi most of whom were Somatiade up 96.5 percent of business
robbery wvictims in the stationso6 juris

shops in the area. South African nationals, by contrast, owned the other 50

620 Bundle 6, Commission of Inquiry, Expert report, Vicki Iggden Report, Page 8.
621 Bundle 6, Commission of Inquiry, Expert report, Vicki Igglesden Report, Page 8.
622Bundle 2, Legal Resource Centre Documents, Document No. 37, Paragraph 70.
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percent of shops but made up only 3.5cpat of victims. Forty percent of

business robberies involved attempted murder or mrder

419. This was confirmed by Ms. Iggelsden who stated in her report to the Commission
that as Somalis and Ethiopians dominate the sphap business environment, it

is goposite that they feature prominently in any account of crime victimiz&&bn.

420. With this context in mind, this section evaluates the evidence before the
Commission in order to ascertain whether the SAPS have developed and
implemented an effective policerategy that addresses xenophobic attacks as
well crimes against foreign nationalst is not argued here that the SAPS must
develop policing strategies that are specific to each foreign grouping in
Khayelitsha, but that for policing to be effective anficednt there is a very basic
need to understand the needs and contexts of all the diverse populations within its
policing precinct. This will enable the SAPS to adequately respond to the high

presence of violence against foreign nationals particuladinbas robberies.

421. In her statement made to the Commission Ms Phumeza Mlungwana painted a

bleak picture of the treatment of traders who are foreign nationals not only by

623Bundle 2, Legal Resource Centre Documents, Document No. 37, Paragraph 70.

24Gastrow 2012, states that OPolice intelligence offic
trader® most of whom were Somdimade up 96.5 percent of business robb
juri sdi c{34 asmiked in Bapd® ommission of Inquiry, Expert report, Vicki Igglesden Report, Page

8
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members of the Khayelitsha community but also by SAPS members

themselve$§2®

422. According to Ms Mlungwana since the nationawide xenophobic attacks of 2008
Somali traders in Khayelitsha have continued to suffer violent attacks, robbery
and blackmail. Members of this vulnerable community constitute the primary

victims of business crimia the area.

423. Ms Mlungwana referred the Commission to the study conducted by Vanya
Gastrow and RoBI usAimi g J ucsatlilceed: ASo mal i
Formal and Informal Justice in the Western Cap® ( AEl usi® e Jus

which found that:

Al n a ess @ dRartiament in February 2012, the Western Cape
Provincial Commissioner of Police stated that nearly 70 percent of business

robbery victims in the province were foreign national spaza shopkeepers.

APol i ce intelligence cefstatiorcreporedthat t h e
foreign tradersd most of whom were Somdi made up 96.5 percent of

business robbery victims in the stat]

625Bundle 1(5); File E; statement number 30; paragraphs 63 to 70; page 359
626 Attached a$i P M 1Rundle 1(5); File E; statement number 31.
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percent of shops in the area. South African nationals, by contrast, owned the

other 50 percent of shops but made up only 3.5 percent of victims. Forty

percent of business robberies involved attempted murder or mairder.

424. The study shows greater community sympathy in Khayelitsha towards Somali

traders following the xenophobic violenceHowever, the study is a severe

indictment of the role of SAPS Khayelitsha dealing with the Somali traders.

425. Ms Mlungwana told the Commission of an incident relayed to her by Mr

Welcome Makele.

425.1

425.2

On 3 February 2013, SAPS officers arrived at a Somali owned spaza
shop in Makhaza, Khayelitsha. They identified themselves as police and
said they were searching for guns. They had no search warrant but the

owner and his employee let them inside, not wanto argue with police.

Once inside the back of the shop, the officers proceeded to destroy
property in the search for money eventually stealing R5000 in cash and
R2800 in airtime vouchers. When the owner of the shop tried to stop the
police from robbinghim, police punched him in the head leaving him

with a swollen and bruised face. The officers wore gloves so as not to

leave fingerprints.
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425.3 A member of the public took down the number plates of the SAPS
vehicles used in this case of aggravated robberyaarade was opened at
Harare police station. The incident left its victims justifiably scared that

the police who robbed them would further victimise them.

426. Ms Mlungwana told the Commission that the SJC followpdhe matter and the
progress of the invagation with MajorGeneral Ndlovu, the Cluster Commander
for the area; however as at the date of her affidavipmehad been charged for

the crime.

427. According to Ms Mlungwana Somalis and other immigrants, asyeekers and
refugees are a marginalisgdoup in Khayelitsha with little recourse to justice

and an easy target for corrupt SAPS officers and criminals.

428. Evidence relating to xenophobic crime and crimes against foreign nationals was
also given by Ms Vicki Igglesdei’’ Her evidence was based onsearch
conducted in December 2013 through interviews with 21 Somali, Burundian and
Eritrean males who run businesses in Khayelitsha. Fifteen of the interviewees

were spaza shop owners, ten of whom stated that they owned at least one shop.

®27Foreign national s0 experience of policing in Khayel:
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429. Like other commuaity members that testified before the Commission, foreign
nationals relayed negative experiences with the SAPS in Khayelitsha. Some of

these experiences include but are not limited to the following:

429.1 Difficulties in registering cases with the police Staconce they have

suffered and reported a crirfé,

429.2 Rape complaints are unwilling to report sexual offences to police in part
because they perceive the police as ineffective in arresting, investigating

and managing rape ca&®s

429.3 Failure by police to give anyeédback or communicate with victims of
crime about progress made in either investigations, court dates or bail

hearings*©

429.4 Lack of visibility of police around both their place of business and

residences?!

528 Transcription Page 1308

629 Bundle 1, Women's Legal Centre, Affidavit of ET
530 Transcript Page1308

831 Transcript Page 1311
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Inability to effectively deal with and police gangsKhayelitsha3?

430. The evidence before the Commission demonstrates that there are aspects of what

appear to be police inefficiencies that are uniquely experienced by foreign

nationals in Khayelitsha. These experiences include:

430.1

430.2

A large number of robberies ihé three police station area are robberies

of foreign owned spaza shof¥s. The Commission was informed that
foreign victims of such crime reported that when they sought assistance
from the SAPS during a robbery, police sometimes informed them that
they wee afraid to attend to crime scenes. This was because the SAPS
themselves feared being attacked by armed gangs that often rob spaza

shops34

When foreign nationals are victims of crime and report to a police station
to open a criminal case they are infornigdthe SAPS officials attending

to them that their cases cannot be registered because they are $reign.
The Commission was informed that foreign nationals experience

prejudice when reporting crimes to the SAPS, some were told that

632 Transcript Page 1315.

633 Transcript Page 3438. The Commission heard that robberies of Somali and Ethiopians nationals happen at an
enormous rate (Tobias). See also Transcription 3270.

6341ggelsden Transcript Page 1307.

635page 1308



fiyoudr e a fhane,eoi tlgsnisemy courgry, this is not your law,

itds up to me to decide.®%®hat to do,

430.3 Foreign nationals reported that they often do not report criminal cases to
the SAPS because they are afraid of seconddcymisation. The
Commission was informed that in some instances when SAPS members
are called to a crime scene by foreign nationals they prioritised searches
for either undocumented immigrants or illegal firearms while neglecting
to attend to the reportectime®3” The Commission heard that o n e
case there was an exceptional situation where a group of people in a
shop suffered secondary victimisation on three levels, they were robbed,
there was an armed robbery, they called the police, the police arrived,
the first thing the police did was
it, one of the shop workers had been shot, the community called an
ambulance, when the paramedics arrived the police refused the injured
person medical assistance, they refuedllow the paramedics to attend
to him, and when the community responded, the community started to
protest against police action they then allowed the medical attention to
be given to the injured person, and they took the rest of the people in the

shopto the police station on the issue of illegal firearms. They were

636 page 13111312
637 pPage 1310
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convinced or they said they were convinced there was an illegal firearm
and they took them away to the police station. That left the shop
unattended for 24 hours which is a further strasd anxiety in terms of

robbery, looting,*®etcetera, for the

430.4 The Commission was also informed that there are disagreements between
SAPS and shop owners about shop closure time. This has created
substantial antagonism between police officers and sthoers, and has
inadvertently created opportunities for SAPS members to abuse their

powers and further victimise foreign nation&fs.

4305 The Commi ssi on aramer inhvieich palice searehtthet h e
premises of foreign nationals, specifically bussepremises, is
frequently of concern. 0 Searches at
associated with these unjustified searches are the police officials being
responsible for malicious damage to the property/business premise of

foreign nationals #°

431. SAPS wtnesses in their testimony stated that they encounter problems when

dealing with foreign nationals. The Commission heard that foreign nationals are

838 Transcription Pag#&310. See also Transcription Page 1B15316.
639 page 1314
640 Transcription 1315
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not cooperative with police in their investigations. They also generally refuse to

participate in identityparades or facial identification proces&gs.

The Commission was informed that some of the service providers that the
Khayelitsha Police Station interacted with included organisations that have a
focus on foreign nationals. An example of such an orgaars&iARRESTA that

among other things aims to educate South Africans about foreign nationals in

order to stop xenophob?4?

The Commission also heard that SAPS members experience some difficulty in
interacting with and policing cases that involve foreigitions. Some of these

problems include:

433.1 Difficulty in co-ordinating crime scenes which involve foreign nationals.
To illustrate this point SAPS members gave examples of cases were
foreign nationals were victims of armed robbery. One of those examples
included to two Somali men who were attacked and shot by armed
robbers. Police were called and they attended the crime scene
accordingly. While they were busy cordoning off the crime scene

~

Al iterallyo hundreds of Somal i s

641 Brigadier Dladla Transcription 18 February 2014 Page 3567.
642 Transcription Page 3491.

ar
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reportedly the trend when a Somali national was a victim of crime. The
Somal i persons that had arrived at
from the crime scene and police were not effective in preventing this as
there were only 6 to 8 officials who weoutnumbered as there were over

200 Somali nationals at that scene As there was a shooting, there was
blood all over the crime scene with other Somalis selling cigarettes on the
side. He was very emphatic about how difficult it was to contain crime

scenesvhere foreign nationals are involvé.

433.2 Secondly, the Commission was informed that the other difficulty
experienced by SAPS that relate to foreign nationals is the close
proximity of spaza shops. These shops are not well protedtezly do
not have burglabars or strong doors etc. The Commission was advised
that this has led to the illegal possession of firearms by foreign business

owners®44

433.3 The Commission also heard that there is language barrier between SAPS
and the Somali community as there are curyemtl SAPS members that

speak Somali. Often interpreters have to be used when the Somali

43 Transcription Page 3863. See an additional example on Transcription page 3864.
644 Transcription Page 3950. The Commission was informed that only citizens are allowed to apply for and
legally possess a firearm, see Transcription page 1.3331.
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nationals report to SAPS for assistance and the officials have no way of
verifying the information being passed to the person seeking

assistancé*®

434. The Commission was ino r me dnatibrialagroviritial, local levels, political
di scourse on foreign national s has to
probl em with attacks on foreign nat.i
embarrassment, what will the world believe aboutitBoAfricans but the issue
should be these are people who have h

embarrassment, itoés abBlout wupholding hur

435. SAPS members have held forum/talks where they interacted with foreign
person&’ andSomali business pete5*8 These talks are not necessarily for the
provision by SAPS of protection to business owners, rather they aim to
conscientise them about safety measures they themselves can adopt to effectively
protect their business&¥. Further engagements with SAPS and the Somali

community were geared towards-gperation between the two in order to ensure

645 Transcription Page 3950
646 Transcription Page 1329
647 Transcription Page 5133
648 TranscriptionPage 3950

649 Transcription Page 3950
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that SAPS is able to rapidly respond when crimes against Somalis Fappen.

Findings

436.

437.

Based on the evidence placed before the Commomissi is evident that there
exists a breakdown in the relationship and trust between the sizeable constituency
of foreign national business owners and SAPS in Khayelitsha. Foreign nationals
have experience inefficient and at times xenophobic service tggninteract

with the SAPS. This failure by SAPS to carry out their mandate and treat foreign
nationals with respect by treating their cases with concern, further creates the
Impression among them that there is little to be gained from pursuing a matter

with SAPS.

The police as an institution of government have to and must be seen to be even
handed. In addition, it is imperative for them to have strategies in place that pay
particular attention to vulnerable groupings residing in their police precincts. As
the Commission heard vulnerable groupings themselves must see from both the
actions and strategies of the police that they are serious about their challenges and

need<$>!

50 Transcription Page 3438
851 Transcription Page 1327
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438. When one considers the evidence placed before the Commission, it cannot be said
that the police haveany strategies that are geared towards addressing the
challenges of foreign nationals and their businesses where applicable, apart from
meetings and discussions. It was indeed identified by the SAPS that one of the
major contributors of @ame in Khayelitsha is business robberies of sg®#ps
owned by foreign nationals. They have also identified language barriers and
possession of illegal firearms as problems that they struggle with almost on a day

to day basis.

Recommendations

439. SAPS mustdevelop policies and implement strategies that seek to combat
xenophobia within SAPS, and to address the challenges of lack of safety and

security experienced pertinently and peculiarly by foreign nationals.

440. These must include strategies on how the follmwissues/concerns can be

addressed:

440.1 Small gangs that specialise in robbing spsizaps that are foreign

owned.
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440.2 Language barriers between members of SAPS and foreign persons

seeking assisting at police stations.

440.3 Increased possession of illeghtearms by foreign business owners

seeking to protect themselves.

441. SAPS must employ permanent residents and naturalised citizens from other
African countries, particularly Somalia, to combat institutional xenophobia,
promote diversity and ensure sensitivendling of cases that involve foreign

nationals.
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DOMESTIC VOLENCE

Section 2 of the Domestic Violence
members in relation to domestic violence complainanisvo sorts of duties
apply to the police: one dealingth the provision ofvariouspolicing services to
victims of domestic wlence; and thether relating to the proper keepinof
records,with the secondset of duties providing evidencd compliance withithe

first.

These duties includsupporting complainants to finsuitableshelter or obtain
medical treatment; as well gsoviding complainants with written information
about their rights, in the language of thehmoice. In addition, officers are
required to explain the contents of the notice to complainants and ittiermof
available criminal and civil remedies. Police officers are furtitdigatedto
servenotice on the abuser to appear in ctgrserve protection orde¥s; arrest
an abuserwho has breached a protection order, or committed a ®irteven

without awarrart)®®% remove weapons from ttebuserpr from the hom&?® and

652 Section 8(4)(c).
653 Section 13.

654 Section 8(4)(b).
655 Section 3.

656 Section 9.

Act
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accompany the complainant to collect personal items from her/his resttlence

To support the provisions contained in the DVA the police issued National
Instruction7/1999to further delineate theofice's obligations. In March 2006,
the National PolicyStandardfor Municipal Police Services Regarding Domestic

Violencewas also gazetted.

Section 12 of thé&ationallnstruction setsout allaspectof the police's dutie®

maintain records of domestviolence incidents.

All domestic violence incidents which are reported to a police station must be
recorded in the Domestic Violence Register (SAPS 508(b)) and it is the
responsibility of the stationommandeto ensure that aaccuraterecord iskept

of all domestic violence incidents.

If a complainant arrives at a police station to lay a criminal charge resulting from
a domestic violence incident and indicates that the incident was first reported at

an office of a municipal police seca the member must

447.1 request the complainant to hand over the copy of the Report of Domestic

Violence Incidenform (SAPS 508(a)) which was furnished to him or her

857 Section 7(2)(b).
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by the member of the municipal police servidéthe complainant does
not have a copy theof, the member must contact the particular office of

the municipal police service to get a copy thereof;

447.2 record the incident of domestic violence in red ink in the Domestic

Violence Register (SAPS 508(b));

447.3 in Column 6 (Pocket Book reference Column)iod Domestic Violence
Register, record the monthly serial number of the relevant entry in the
Domestic Violence Register of that specific office of the municipal police

service (as captured on the copy of the SAPS 508(a)); and

447.4 open a docket and have it igtgred on the CAS system.

Members must fully document their responses to every incident of domestic
violence on a"Report of Domestic Violence incidenfrm (SAPS 508(a))
regardless of whether or not a criminal offence has been committed. A file with
reference394/2/3 must be opened every month and all the forms SAPS 508(a)
which are completed during that month, must be filed ifffite month concerned

must be recorded after the reference number.
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If a member attends a scene of domestic violence anchames are laid or
arrests made, the member must record the reasons why this was not done in his or

her Pocket Book (SAPS 206).

Certified copies of protection orders and of the warrants of arrest a provided for
in the DVA, will be forwarded by the clerl the court to the Community Service
Centre of the complainant's choice. Particulars of the protection order must be
entered in the appropriate columns of the Domestic Violence Register (SAPS
508(b)) where an entry has alreadgenmade in respect of theomplainant.

Where no entrgxists, anewentrymust be made

A copy of everyprotectionorderand warrant of arrest that is receiveayst be
filed in a separate file (undereference39/4/311)which must beopened in
accordancevith the Registration and Record Control Procedwtech forms part
of the Record Classification Syster&very file mustbe allocated a case number
to facilitatefinding it. The number of the caseust correspond with theumber
appearingin the indexsystem creted as setout in the fourth paragraphunder
section16.2 of the Registration and Reco@bntrol Procedure. These files must
be kept in a place which is accessible after hdarensure that they are readily
available for checking purposes in the evdrdmalleged breach of the protection

order
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452. Disposal of the aforementioned files must take placeccordance withthe

approved disposauthorization.

453. Giventherole of firearms inthe perpetration of domesticolence,the Firearms
ControlAct, 600f2 0 0 0 ( iwds Crosgeferenced with the DVA to provide
additional protection to victims &fuchviolence. Provisions in the FCA preclude
certain persons from being granted tlm®mpetencycertificate necessary for
obtaininga firearms license.Section 9(2) setsut the grounds which prohibit

persondgrom being considered competent:

453.1 Is not a fit and proper persar has been declared unfit to possess a

firearm:;

453.2 Is not of stable mentabnditionor inclined toviolence

453.3 Is degndennany intoxicating or narcotic substance;

453.4 Has been convictedf anyoffence involvingviolenceor sexual abuser

physical or sexuadbusen adomestic relationship;

453.5 Has been convicted of any offence related to firearms, alcohol, drugs or

intimidation; and
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453.6 Has been convicted for breaching a protection order in terms of the DVA.

In terms of section 14 of the FCA Regulations, the Registrar may consider any of
these circumstances as grounds for an investigation into the fitness of an applicant
to owna firearm. It is then the responsibility of the station's Designated Firearms
Officer to furnish the Registrar with information regarding whether or not a
protection order has been issued against the applicant; whether or not the
applicant has been vistteoy a police official concerning allegations of violence

in the applicant's home; or whether in the past five years the applicant has been
reported to the police or social services for alleged threatened or attempted
violence or other conflict in thappicant'shome or elsewhere. Both the SAPS
508(a) and the Registers are a crucial source of information in this regard.
However, the value of these preventive measures is undermined if records are not

being maintained in the manner prescribed.

Such recordsire also relevant to assessing the risk particular perpetrators pose to
their intimate partners and could be used to inform protective interventions for
abused women living with, or separated from particularly violent men. Where
womenhave died at the Inals of their partners, such records are also relevant to
aggravation of sentenceif not other aspects of criminal proceedings (such as

where accused persons claim they have no history of violent behaviour towards
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their intimate partners). Converselychurecords are crucial in matters where

women have killedntimatepartners following a long history of abu®é.

456. These records are not only relevant to criminal proceedings but may also have a

bearingon civil matters such as divorce and custody, or damelgass.

457. Finally, the existence of such records also provides a defence to those officers

charged with misconduct arising from failure to comply with the DVA.

Findings

458. The findings which appear below are derived from the evidence of Ms Lisa

Vetten and Professor Lilian Artz.

459. As noted in section 12(1) and (3) of the National Instructi@iisdomestic
violence incidents must be recorded in both the SAPS 508(a)58(b),
implying that the number of incidents recorded by both should be equal. A lack
of correspondence between the total number of 508(a) forms and the number of
entries contained in the registers is found the Western Cape DCS' monitoring
report for 20@/09. In this period, the discrepancy between the 508(a) and 508(b)

was 4% for Khayelitsha, 24 for Lingelethu and 43% for Harare (DCS 2009:

658 SeeS v EngelbrechCase No 64/2003 (WLD), for example.
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24) 8%

In 2010 the Western Cape DCS monitored 20 stations in the province. Their
report of March 2010 notes that the stations monitored, Khayelitsha was the
only station which failed to provide the Department with information about the
numberof officers trained on the Domestic Violence Act (DCS 2010: 8). Harare
claimed to have trained 30 (23%) of its 128 officansl Lingelethu 63 (45%) of

its 140 official$®. The same 2010 report also singles out Harare and Khayelitsha
as the only two of the 20 stations unable to account for their 508(a) forms and the

508(b) registers.

Thirteen of the 20 stations (including Harakéngelethu and Khayelitsha) were
listed as maintaining victim support rooms that are unsuited to counselling
victims of domestic violence (it is unknown what evaluation criteria were used in
arriving at this conclusion). Harare aHKthayelitsha are alsocluded amongst

the seven stations identified as having no police officials trained to provide victim
support. Again, Harard.ingelethu and Khayelitsha feature in the list of nine
stations whose community police fora do not exercise any oversight iof the

stationsmanagement of domestic violence matters.

659 Calculatons provided by the author, based on data contained on page 24 of the report.
660 Calculations provided by the author.
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The Western Cape DCS repeated its monitoring in July and August 2010,
focusing on 19 stations in the province, including Lingelethu and Khayelitsha.
On this occasion, Khayelitsha was able to supplyrég for thenumber of its
officers trained on the DVA: 75 (32%) of 234. Lingelethu's staff component had
increased since the previous audit to Wfle the number of trained staff had not
(63 or 38%)%* This audit also noted that Lingelethu had neitheictim support

room nor volunteers able to assist the SARB domestic violence matter.

Registers provided by Harare which covered thend®th period 1 January 2010

I 31 December 2012 suggested that they were not being maintained in
accordance with # prescripts of the National Instructions. With a handful of
exceptions, entries for March 2Q1far example, all concluded with the opening

of a docket. Given data which suggests that the majority of domestic violence
complainants do not lay chargesisiffair to assume that the majority of domestic

violence reports are not being documented by the Harare SAPS.

It is also clear that cases are not being recorded at the time of their reporting. This
Is evident from those sections of the register wheredttes of cases do not
follow in chronological order and later dates precede earlier entries. In some

instances multiple entries have been made in the same handwriting, even though

661 Calculations provided by the author.
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the particular incidents were dealt with by different officers. Entries2b,
dated 2 February 2011 to 9 February 2011, as well as entriés 427 (12

February 15 February 2011) provide but one illustration of this practice.

465.1l n | ight of the evidence contained in
it cannot be said that the provisions of the DVA are being fully complied with by

the SAPS units operating in Khayelitsha.

466. The abovementioned failures of the police to cgmyth the requirements of the
DVA have had devastating consequences for many victims of domestic violence
in Khayelitsha. Some of these failures are highlighted in the evidence of Kuyasa
resident, Ms. Nomfanekiso Ntsilane who has been the victim of texpeand
brutal assaults at the hands of her husband. In May 2011, Ms. Ntislane obtained a
protection order against her husb&ffdDespite the protection order having been
l ssued against hi m, Ms . Nt silaneds hus
provided evidence of one of her many domestic violence incidents in August
2012, wher e s hlee] getxdqunk arsd adly assablted me fat our
homeé | sustained a fractured knee <cap

suffering from pairg®®3

862Bundle 1(1), Commission of Inquiry Redacted Statements, item 54, page 1, paragraph 1.
683 bid at page 1, paragraph 3.
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467. The falure of the police to enforce her protection order has left Ms. Ntsilane
feeling conslthave & Qrgat fean thea My husbdnd is going to
increase his drunkenness as we are approaching the festive season. | always call
the police whenever he smults me and the police always arrest him at night but
release him in the early hours of the morning. | am not sure if this is a correct
procedure, and fear that one morning he may come and kill me and my children

while sleeping at our hon#®

468. In section13 of the DVA, either a peace officer, the clerk of the court or the
sheriff is allowed to serve the court documents on the respondent. According to
Professor Artz, her research has shown that in practice court documents like the
interim protection order¢ Al POs 0) are served by &eith
sheriff of the court and in many cases there is no service or improper service on
the respondent. This approach amounts to fragmented service delivery as
effective implementation of the DVA is depard on a number of rolelayers

successfully interacting with one another to get the job done.

469. A particularly critical finding emerged in the work of Artz and Jefthas (2011).
30% of the research participants (n=129), when asked who serveutdiie

noted that neither the sheriff of the court, nor the police performed this task. Of

%84 bid at page 2, paragraph 3.
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these 129 cases, 87.5% (n=113) of the applicants reported that their orders were
never served. What is alarming in the context of this research is that of the
appicants who reported that their IPOs had not been served on their abusers
(n=113), 34% listed a systemic reason for the lack of service. Among these
reasons were the following: (i) there was no police van available to go serve the
order; (ii) the sheriff &iled to serve the order even though the applicant paid for
this service; (iii) the police did not serve the order before the return date; and (iv)
the police gave up trying to find the respondent, because respondent fled/moved

away.

Research evidence suwggls that the SAPS are not fully aware of the provisions
contained within the FCA (removal of firearms) nor the in DVIA.section 7 of

the DVA, the Court is given the discretion to grant an order to seize a firearm
from a respondent iit is satisfied that the safety, health and wellbeing of the
applicant is potentially at risk. The granting of such an order is however
contingent upon the Court being satisfied on the evidence before it, either that: (i)
the respondent has threatened giregsed the intention to kill or injure himself

or herself or any other person in a domestic relationship; or (ii) possession of such

a dangerous weapon is not in the best interest of the respondent or any other

person in a domestic relationshipasatesulof t he respondent 0s:



470.1 state of mind or mental condition;

470.2 inclination to violence; or

470.3 use of or dependence on intoxicating liquor or drugs.

471. The weakness in this section are as a result of the following:

471.1 removal of a firearm after a final protectiorder has been granted is not

mandatory;

471.2 removal of the firearm is at the courts discretion;

471.3 the removal of the firearm only stays in effect for as long as the

protection order is in effect, and may be returned to the owner;

471.4 there is no mandatoryinquirynt o t he respondentds f

471.5 it often requires knowledge on the part of the applicant to bring the issue
of the firearm to the courtodos atte

process which may see the firearm removed; and
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471.6 unless the specifioffence referred to in the protection order explicitly
mentions the use of a firearm, it is unlikely that the court would raise the
issue of whether the respondent actually owns a firearm during the

hearings.

472. Artz and Jefthas (2011) explain that the peosblwith the provision lies in its
discretionary nature. It is therefore not mandatory for dangerous weapons and
firearms to be seized and removed from the respondent. Magistrates are not
automatically required to consider whether there is a necesgiyand an order
for a firearm to be seized. The DVA also does not make it mandatory for the
court to hold an inquiry into the res|
instances where an application for a protection order is withdrawn, the firearm, if
legally owned by the respondent is then returned to the respondent. In light of
research which has shown that the reasons for withdrawals are complex and
multifaceted (including economic or family pressures to withdraw a protection
order), the withdrawabf an order may have nothing to do with the applicant
believing that she is safe in the relationship or that the abuse in the relationship
has in any way diminished. The threat of the use of the weapon in a domestic

dispute still exists.
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Recommendations

473. The following are extrapolated from the recommendations of Ms Vetten and
Professor Artz, both of whose views and recommendations on domestic violence

the complainant organisations associate themselves with.

474.0n the basis of the provisions ofciens 206(2)and (3) of the Constitution
which enable provincial legislatures to make different policies based on the
particular needs and priorities of provinces, Ms Vetten makes the following

recommendations:

474.1 Adaptation of the DVA audit todlThe Civilian Secretaat of Police has
designed a tool to audit compliance with the DVA which, it is suggested,
should be adapted by the Western Cape Department of Community
Safety (WCDCS). In its current form, the tool does not capture the
nuances of implementation. For iaste, it does not allow for the
monitor to check correlation between the number of 508(a) forms and the
number of 508(b) entries; the quality of inspection; or the number of
infractions observed and how they are subsequently dealt with. It is
recommendedhat WCDCS make changes in consultation with those

institutions intimately familiar with the content of the DVA and its



27C

application. It is also suggested that some visits monitoring compliance

be unannounced.

474.2 Strengthening oversightlt is necessary to enre that oversight
comprises more than the description and cataloguing of what is (not)
being done. Thus: the number and outcome of disciplinary proceedings
instituted by individual stations must be reported to the WCDCS which
would, in turn, be requiredo check their correspondence with the

findings of the revised DVA audit tool.

474.3 ltis recommended that the WCDCS explore with SAPS the development
of policy guiding responses to naompliance with the DVA. This
could include the development of guidekntor dealing with different
forms of misconduct in relation to n@ompliance with the DVA (e.qg.
failure to comply with recordeeping obligations; failure to respond to
complaints; failure to arrest), as well as contributing to the

standardisation of coFctive measures and sanctions.

475. If not already stipulated, it is recommended that the WCDCS identify time frames
iIn which they are required to report on the findings of their audits to individual

stations, as well as time frames in which station comnmesgomust report on the
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steps taken to address identified shortcomings on the implementation of the DVA.
Ideally, the WCDCS ought to follow up this report with an unannounced visit in

order to verify reported changes at finstnd.

476. The WCDCS should repbon the findings of their visits to the Western Cape
Provincial Legislature which, in turn, should call the provincial Police
Commissioner, as well as individual station commanders, to account for any
observed deficiencies 1 rhseskias should also i mp
be open to organisations and community members so that they too may make

submi ssions on their | ocal police stat.i

477. An avenue of complaint for the general public was lost in the transfer of oversight
from the therlCD to the CSP. It is proposed that WCDCS investigate the
feasibility of establishing a complaints mechanism specifically around domestic

violence and widely advertise its existence.

478. Training for Khayelitsha SAPS The exact number of membersaitred in
Khayelitsha around the DVA and victim empowerment is unknown. It is
recommended that all three stations be audited in this regard (including all tiers of
SAPS management) and a range of training programmes put in place to address

deficiencies. Tese should also equip police officers to engage with a diversity of
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domestic violence complainants, including those with disabilities, as well as
members of the LGBTI community. Such programmes should not only attempt
to increase the number of thosenead but should also be appropriately targeted
to prevent indiscriminate training. The training should also be situated within a
framework that allows for the monitoring of its applicatibimcluding senior

members of management.

479. An important inclusion fortraining of SAPS members should be sessions
focusing specifically on how to correctly complete all the relevant paperwork
when recording a reported incident of domestic violence. Attention should be
directed at the proper way to complete the SAPS 50&(d) SAPS 508(b).
Training in this regard should highlight for members the importance of
completing the forms in the correct manner and should emphasise the possible
ways in which the information on the forms about the incident could be used; also
how to poperly file the form and all other documentation used to record incidents

of domestic violence.

480. Regarding training, Professor Artz notes tlint humber of police that attended a
training course on Family Violence, Child Protection and Sexual Offencessacr
all provinces totalled 1114 in the 2009/2010 reporting year. This is obviously

inadequate. The Khayelitsha police must be (re)trained on (a) the substantive law
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on domestic violence; (b) the National Instructions, regulations and forms; (c) the
recoding and documentation of domestic violence cases; (d) investigation skills
with respect to domestic violence; (e) the service of protection orders; and (f) the

treatment of vulnerable complainants.

481. Particular attention needs to be paid to: (a) Minimunmdaeds of information
that must be imparted to each complainant of domestic violence; (b)- Extra
judicial Interventions when a child is affected by or at risk of domestic violence;
(c) Service of protection orders; (d) The filing and execution of suspended
warrants of arrest; (e) Proceeding with the investigation of cases where there is
prima facieevidence of an offence, regardless of complainant withdrawal; (f)
After hours complainants (when the courts are closed/afftears applications to
bail magistrates); (g) The management of cases where members of the SAPS are
implicated in domestic violence cases/have a protection order issued against
them; and (h) Being fully compliant with the duties imposed on the police by the

DVA.

482. Ms Vetten recommendhat CPF members also attend some of this training in
order to understand the policebs duti e
course including members of the CPF must also contain a component exploring

the role the CPF could potentially play in ovar g ht of t he S
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implementation of the DVA. To complement this, it is recommended that the
WCDCS and the provincial CPF examine how this ldeaé&l oversight could be

integrated into provincial oversight.

It is also recommended that provinciallipg be developed around the victim
friendly rooms based at police stations. This should establish what skills,
gualifications experience or other relevant criteria are required for those who
work in the rooms; how such individuals are to be selectedy thening,
management and supervision; and the scope and nature of their role, including
any potential reimbursement for their efforts. Clear referral pathways by the
police to the staff of the victim friendly room need to be carefully delineated and

adheence to these assessed by the revised DVA audit tool.

Professor Artz makes the following general recommendations as areas that need

attention:

484.1 Addressing the impact of crime statistics her view is that effectively
addressing the issue of domestic violensehampered by a lack of
knowledge on the true extent of the problem in the country. Because
domestic violence does not feature as a distinct category in reported

crime statistics, it is difficult to determine the true number of cases
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reported to the SAP and entering the justice system. -ldalate
statistics are of vital importance as they, in allowing a more accurate
reflection of the problem of domestic violence, influence decision
making, from both government and civil society, with regard to the
allocation of resources and spending on the design and implementation of

strategies aimed at addressing the issue.

484.2 Professor Artz therefore recommends that: a) at both a legislative and
policy level, the SAPS be required to record and report annually the
nunmber of domestic violence cases at station level, and that these
numbers then be collated to shed light on statistics on a district,
provincial and national level; b) official reported crime statistics include
domestic violencas a separate criminal offesjand c) in the meantime,
all domestic violence (criminal) dockets should be clearly marked as

6domestic violenced somewhere on t h

484.3 Without the proper resources in place, effective implementation of the
DVA is virtually impossible. The DVA prosions increase the policing
duties of the SAPS. However, the added responsibility has not been
accompanied by a suitable allocation of necessary resources. Proper

resource allocation and infrastructure development towards implementing
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the DVA is only posible where adequate consideration has been given to

the national, provincial and local budgets.

484.4 In this regard, the SAPS must ensure that a proper budgetary analysis of
all their tasks and responsibilities under the Act is undertaken, and that

suchcosting is accounted for within their annual budgets.

485.Pr of essor Artz~6 specific recommendati o

support, appear below:

485.1 Clarification and in service training about the service of protection orders
Is urgently required. HAere is currently some uncertainty about whether
Aper sonal serviceo or Ano personal
means in practice. This is particularly problematic wherctimplainant

herself is the only adult in the household at the time of g&rvi

485.2 SAPS members should therefore be made aware of the implications of
Improper service to respondents, particularly as it relates to the attrition
of domestic violence cases which occur as a direct result of the failure to

serve documents correctly anmchéously.



485.3

485.4

485.5

485.6

In the medium term, it is recommended that the section 13 of the DVA be
amended to limit the number of rgidayers tasked with serving
documents to respondents and thus eliminate the fragmented nature of the

current practice.

There is a partidar urgency to reinforce procedures in relation to dealing
with complaints of domestic violence committédg SAPS members

(including in relation to the removal of firearms, where members are
criminally charged with domestic violence related incidents or where

they have breached a protection order against them).

Members should be aware of the range of offenceated by the FCA

(for example, handling of a firearm while under the influence of alcohol).

The provisions of the FCA must also be strictly applied in domestic

violence cases, including laying ancillary charges relating to firearms and

initiating sectionl02 FCA inquiries where appropriate.

It is recommended that the firearms provisions in the DVA be more
carefully scrutinised in light of compelling empirical evidence, which
suggests that there are very real dangers to victims of abuse where the

respondets have access to a firearm, be redrafted to (1) make enquiries
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regarding ownership of or access to a firearm mandatory; (2) afford better
legal protections to victims even in instances where the case is

withdrawn.

485.7 All domestic violence (criminal) docketshould be clearly marked as
0domestic violenced6 somewhere on th
where the accused and the compl aina

as defined by the DVA.

485.8 Any interventions in terms of the DVA should be noted in thekdofor
future reference. This may include, for example, where the complainant
is advised on how to obtain a protection order or has obtained a

protection order.

485.9 Any previous history of domestic violence committed by the suspect
towards the complainamiustbe detailed in the docket as well as on the
relevant DV Incident Report form [SAPS 508(a)]. Where the information
has not been obtained as part of th
police members should establish this by means of a supplementa

statement.



485.10 Where criminal charges are withdrawn with a view to initiating a section

102 inquiry, this information should be clearly noted in the docket.

485.11 Police members must identify instances where the complainant is at high
risk of intimidation and dke appropriate steps, for example, referral to
victim support services and opposing bail where the suspect is arrested.

This should al so be noted Iin the do

485.12 Strict compliance with Standing Orders on closing of dockets in relation
to cases involving domestic violence (for instance, an assault where the
compl ai nant and the accused are in

by the Domestic Violence Act).

486. A clear distinction should be made between cases where a protection drder is
place and those where the complainant has not obtained an order against the
suspect. Where no protection order is in place, the charges would relate to
common law offences such as assault (common) or assault GBH, rape, etc.
Where there is a protectianrder, and the complainant is alleging a breach of the
order, the charge would be one of contravention of section 17(a) of DVA. A
further charge may be added where the breach of the order also constitutes a

criminal offence.
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487. Research has shown that whero mp | ai nants go to the ma
then bring the protection order to the station, the SAPS members do not see any
point in filling out the SAPS 508(a), as they were not the point of first report of
the incident. The 508(a) assumes thatgbkce are the first point of reporting.

The SAPS 508(a) needs urgent revision. The form must be amended to reflect
the possibility that the complainant has sought either a protection order or other
provision of service. In absence of this, it look® lthe SAPS have not complied

with their duties.

488. The SAPS 508(b) on the other hand, s hol
by reporting officer. This needs to be understood by SAPS members as this
breaks the recording chain. In addition, thexénformation that is required by
the Register SAPS 508(b) that members can only really get from the court. This

then gives the impression that the SAPS are not completing the Register.

489. The SAP 508(a) form must also be amended to include:

489.1 A section wherethe complainant signs the form in addition to the

signature of the SAPS member.

489.2 A section where it can be verified that the complainant has been informed

of his/her rights under the DVA.
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489.3 A section denoting whether (i) the accused is in possession kdaanfi
or dangerous weapon; and (ii) whether the complainant would like that

firearm removed.

489.4 A section to indicate that the complainant is a person with a disability.

Should a criminal charge be laid, a copy of the SAPS 508(a) should be put into
the dockée
Members must be givemore detailed instructionabout how (and why) to fill

out t he DV I ncident Reports (SAPS 508
508bds) . It is also <crucial t hat t he
incidents are clearly articaled to members, and that they receive training on how

to optimally utilise these records.

It is recommended that the SAPS attach a copy of the FORM 1 to SAPS 508(a),
with the complainantodos signature on FOI

FORM 1 an SAPS has copy of her signed FORM 1.

Organisations involved in assisting victims of domestic violence, and that provide
other services related thereto, for example, MOSAIC, Nonceba Family

Counselling Centre and Rape Crisis, must be properly funded appdrsed by
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the Province.

494. Therei nt roduction of the ACommunity Peace
between 19972 009) referred to in Professor C
long way toward improving relations between the community and SAPS in
Khayelitsha by providing a legitimate and accountable communal restorative
justice platfornf® The mediation of domestic violence related issues should be
included in the scope of matters to be addressed by the community peace

committees.

86%Professor John Cartwright gave evidence to the Commission on 15 May 2014, together with Julie Berg and
Guy Lamb. The transcript of their evidence appears at pages7/B8%2 The Peace Committees are discussed
between pages 76277633.
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SEXUAL VIOLENCE

The complainant organisations complained that community members reported
that girls and women are frequently beaten and raped whilst walking to and from
communal toilets or fetching water from communal taps close to their homes,
while domestic abse poses a threat to the safety of many women within their

own homes.

This section addresses the adequacy and effectiveness of SAPS response sexual

violence in Khayelitsha.

The evidence before the Commission is that between March 2003 and March
2011 thee was a 9.3% increase in the number of reported sexual crimes in
Khayelitsha®® In the period from 2008/ 2010/11 there was a 15.9% increase

in sexual assaults in Khayelitsffd. These statistics accounted only for reported
crimes and therefore did natflect the true crime rates; nor did they account for
the fact that for certain crimes such as rape the actual crime rate is likely to be an

order of magnitude greater than the reported®é4te.

666 Complaint para 55
667 Complaint para 59. See footnote 24 thereof which refers to the South African Police Crimes Statistics,
2003/2004 2010/11.
668 Complaint para 60
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498. In her statement made to the Commission Professor Lilian Artz referred the
Commission to the 201€rime Research and Statistitm the South African
Police Servic® whi ch shows that reported cas
Khayelitsha have significantly desased since 2004 from 588 reported offences
in the April 2003March 2004 period to 249 reported cases in the April 2011
March 2012 period. Drawing on the nominal figures provided by the SAPS, this
reflects a 58% decrease in reported incidents. ThetststaEso show a 90%
decrease in reported cases of neglect artdegitment of children (although this
may be a result of more specialised ser
48% decrease in kidnapping cases from the periods April-R38h 2004 to

April 2011-March 2012.

499. As correctly pointed out by Professor Artz, howevet, o w n uofirbperting 0
do not actually mean that sexual offences are declining in Khayelitsha or that
efforts towards crime prevention are becoming more effective.deeldevels of
reporting (and recording) of these cases could reflect a number of things, such as

that:

499.1 rape complainants are reluctant to report sexual offences (which may be

due, in part, to community perceptions that the police are ineffective in

669 Retrieved atwww.saps.gov.za/statistics/reports/crimestats/2012/provinces/w_cape/pdf/khayelitsha.pdf
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499.6
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arrestng, investigating and managing rape cases);

the police are turning complainants away and/or discouraging them from
reporting incidents (thusicidents may be reported, but no charges are

laid by the police)

station leveli q u o fara Being placed on the number of rape cases that
the police will accept (by means of dissuading complainants from filing

charges);

sexual offences are beirfigr e ¢ | a ssathéri(lessed offences as a
result of the promulgation of the Criminal Lave&ual Offencesnd

Related Matters) AmendmeAtt 32 of 2007;

complaints are being withdrawn by either the police or by complainants

shortly after reporting and before being reflected in the CAS system;

cases are not being registered on the CAS systerh at al

cases are being referred directly to Bamily Violence, Child Protection
and Sexual Offencesi(t h e ) PritSvibhout first being registered at

the Khayelitsha station(s).
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Evidence of the FCS Unit was placed before the Commission principally by
Colonel Sonja Harri who occupies the position of Provincial Commander: Family
Violence, Child Protection and Sexual Offences Ufiit. She reports to the
Provincial Head of Detective Services, currently General M@loJenine Josias

of the Thuthuzela Centre also testified hove frhuthuzela Centre interfaces with

the FCS Unit and other stakeholders in the provision of its services, the main
objective of which isto provide holistic care to sexual violence and domestic
violence survivors undeone roof; to reduce secondary victimization and increase

the conviction rates of perpetrators.

In 2010 the instruction came from SAPS National that each cluster must have an
FCS unit. There are 25 clusters in the Western Cape and the FCS units are
attaded to the different clusters. A FCS unit then serves all the police stations in
that particular cluster. The Khayelitsha FCS Unit serves the eight police stations

in the Khayelitsha cluster which include stations in the Helderberg Basin.

FCS units a#nd cluster meetings and they account to the cluster commanders at
their cluster crime combatting forums with regards to cases that they are
handling. All specialised units, including the FCS fall under the direct command

of the Provincial Head: Detect\Services.

670 She gave evidence to the Commission on 27 March 2014. The transcript of her evidence appears at pages
5765 to 5878 (AHarri transcripto)



503. The process when a survivor presents with a complaint at a CSC is that as soon as
she states that there has been a rape or sexual assault there is a protocol in place
with regards to how the complaint must be handled. The survivor must
immedidely be taken out of the CSC to a private room. There are or should be

victim-friendly rooms located at the FCS unit.

504. Most stations have counsellors available to them. Their role at the stage where a
survivor is reporting a complaint is to provide suggorthe survivor, to try to
calm and stabilise the survivor. The FCS unit will then be contacted and it is

there that the survivoros Al statement

505. The FCS unit operates on a 24 hour basis. There are always officers or members
on standby.The station therefore will contact the FCS unit detective on standby
and inform him/her of the case. If the survivor has not been taken to the doctor as
yet, the investigating officer will come to the station to meet the survivor and take

her to a hospal.

506. The detective who is called by the station can be of the rank of constable, warrant
officer or captain. Their ordinary working hours are from 8am to 4pm, and if a

detective is on standby he will be on standby from 4pm onwards.
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Friday to Mondayare typically extremely busy periods for all units including the
FCS. As to how many members are on standby in any given unit depends on the
size of the groups and the availability of members in to group due to issues such

as sick leave, maternity leavedaso on.

The Khayelitsha cluster has fourteen memtiérand three commissioned
officers. The three officers are made up of one lieutenant colonel and two
captains. The lieutenant colonel is the commander of the FCS Unit and she was
appointed late last g¢. The Khayelitsha cluster FCS unit also has two forensic
social workers. In comparison the Nyanga cluster has four officers and nineteen

non-commissioned members in its FCS unit.

Three or four of the fourteen na@ommissioned members in the Khayelit§i@&S

Unit handle cold squad, i.e., they deal with old dockets in addition to working on
standby and responding to new FCS cageghe view of Col Harri there are too
few members in the Khayelitsha FCS unit for these members to be dealing
exclusively wit the backlog of old cases to the exclusion of working on standby

and responding to new cases.

671 According to Col. Harri by members it could be either a constable, a warrant officer, or a sergeant. Harri
transcript page 5777 linel6
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510. The commander of the unit, being the lieutenant colonel, is supposed to be

511.

512.

available twenty four hours a day seven days a week. In addition to that are the
different groups working normal hours and on those on standby twenty four hours

a day seven days a week.

According to Col Harri the human resources at the Khayelitsha cluster FCS are
not sufficient. There is a shortage of six members. The Khayelitsha FES uni
should have 24 members made up of 20-cemmissioned members and 4
officers. In addition to this capacity, there should be a satellite unit for the
Helderberg Basin itself, because the Khayelitsha cluster is characterised by vast
distances between hotgls, doctors and courts in responding to the sexual
assaults which occur in the cluster. The majority of sexual assault cases which
the FCS unit must respond to originate in the greater Khayelitsha area rather than
in the Helderberg Basin. In thesecatimstances the more effective response

would be to dedicate substantially more resources to Khayelitsha.

One of Col Harri 6s responsibilities
units in the province. In her office her staff consists of hersefcoordinator of
forensic social workers and a clerk ofil§.The process of undertaking these

inspections is that at the beginning of the year Col Harri draws up an inspection

672 Harri transcript page 5798 line 3
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list looking at the performance of the units and identifying which units nelee to
inspected. The list is then submitted to General Molo for his approval and also
sent to the national head of FCS for her information. The inspections are then
conducted by Col. Harri herself who will enlist the assistance of some unit
commanders andyhere there is more than one officer at a unit, an officer or
officers from that unit. The inspections are conducted in accordance with

National Instruction 6.

513.Co | Harri 6s of fice therefore exercise
inspection reports rpduced by her are submitted to General Molo and to the
Provinci al Commi ssionero6s office. Onc
then go out to the specific FCS unit for its response to the findings in the report. If
the inspection reports are rtexpted by the national head of FCS units, they are

submitted to her via the office of the PC.

514.In her evidence Col Harri identified the following challenges facing the

Khayelitsha FCS Unit:

514.1 FCS unit members suffer from low morale because of the natufee of t
cases that they deal with and also because the unit is understaffed.

Although the national instruction regulating the Unit requires that unit
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members including the officers go for debriefing sessions every six

months this is often not observed.

514.2 Thereis a mentality within in the police th@&tc o wboy s aho not C
many members do not like to be referred to Employee Health and
Wellness for counselling. This evidence corroborated views expressed

by Dr Josias who testified in regard to the EHW progthat6 € a s a

wor ker I f |l i ke promotion possibilit
used against you but it I's used ag
seen, especially in the police, as

candt cope sootylair craamml.t ¢¢8d tamey dc

514.3 Over the last three years, due to the poor performance of FCS
Khayelitsha, teams have had to be sent to assist the Unit either with their
column 7 dockets and tracing of suspects, making sure that the
investigations are dee, or those dockets in column 8.6 that were struck
from the court roll to see what was outstanding, get the necessary
information and ensure that those cases were back on the court roll.
Sending these teams to Khayelitsa FCS means taking members from

other units to assist the FCS which has its own implications for those

673 Josias transcript page 622 line 11
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units.

514.4 These deficiencies impact on the quality of the investigations conducted
by the FCS unit, with the result that some cases are struck from the roll or

withdrawn because police invagtions are incomplete.

514.5 FCS investigators pursue unstructured, unfocused and therefore

ineffective investigations.

515. An inspection conducted in June 2013 revealed serious problems with the
Khayelitsha FCS Unit. According to the inspection report for pesod, the

following findings were madé*

515.1 Members are always reminded to register informers but they do not. The
recruitment of informers is include
they agreed upon. The fact that members fail to recruit informers is

evident in theunitdés performance.

515.2 The two officers at the unit are not managing the office effectively. At
each forum that they get they complain but fail to mention the number of

times the Provincial Commander had to step in to ensure that their

“Bundl e 11 (5); 72 6SH10 27 March 2014
675 Para 5.5, page 6
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column 8.6 dockets are reduced. This exercise is not sustainable as
members from other units have to be taken from their work to assist

Khayeltisha every timé’8

515.3 Khayelitsha FCS is the worst performing unit and is bringing the whole
FCS component down. The unisa needs to arrange for a debriefing.
Although there are exceptions to this, the officers and members need to
realise that they will not be able to keep management hostage with their

negativity and noqperformance’’

515.4 The officers do not follow up on theawn instructions that they give in
dockets. Too many complaints are still being received from Khayelitsha

and Strand Courtg?

516. The inspection of registers revealed t#t:

516.1 A photoalbum is available but has fallen into disuse.

516.2 A lecture register is not haj utilised on a daily basis. Guidance given

with regard to this register on 17 May 2012 has not been complied with.

676 para 6.5, page 7
77 Para 6.5, page 7
678 para 7.2 page 8
679 Para 8.2 page 8



294

Members do not sign acknowledgement of

instructions/correspondence/guidance received.

516.3 The afterhours register is in disarray. The dates not in sequence and
the maintenance of the register needs attention. Most of the operations
are being conducted by the members without an officer participating.
The unit has two officers currently and they should take turns
participating in operatiand give guidance to members. Once again

the guidance that was given at the previous inspection has been ignored.

516.4 The HIV-register is in place but is not being utilised properly.

516.5 As for the fingerprint register, registers 2 and 3 have a numlt&&APB69s
outstanding since 2008 in column 11. Although regular inspections are

being done monthly, their quality needs attention.

516.6 Both officers are not writing up their diaries properly. No reference
numbers of CAS number are quoted in their diaries ohiaidtrative

duties conducted by them or meetings attended by them.

517. The inspectors led by Col Harri concludedthat he unit is not pe

although they receive fewer cases than Nyanga and Goerge FCS units. The unit
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needs 6new blbodd tbawormked wi

Findings

5181 n t hese circumstances, a finding of
sexual offences in Khayelitsha is the only logical conclusion. It is clear from
repeated findings without any improvement that the unit is opgratefficiently.

The people who are at the receiving end of this inefficient and ineffective service

delivery are those who can least afford it, namely survivors of sexual violence.

519. Given this evidence and other testimonial and documentary evidefure bee
Commission, it cannot be said that an effective policing strategy has been
developed and implemented to address the problem of sexual violence in

Khayelitsha.

520. With these basic and ongoing challenges, the FCS Unit has had not had capacity
to devdop and implement an effective strategy for responding to sexual violence
in Khayelitsha; nor has the unit succeeded in working with other stakeholders and

partners in dealing with crimes of sexual violence in Khayelitsa.
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Recommendations

521. The complainant @anisations support the adoption of the following

recommendations made by Ms Lisa Vetten in her report to the Commission:

521.1 The FCS Unit is not adequately staffed, judging from their docket load.
This understaffing must be addressed as a matter of pridoitgnsure

t hat i'ts effects do not cl oud eval u

521.2 Additional, new detectives should also not be inexperienced as this will

only compound the challenges facing the Unit.

521.3 All FCS detectives must complete depression, trauma lamdout
inventories. Where individuals score highly on these scales, careful
thought needs to be given to their continued abelhg, including
allowing individuals to consider taking on different duties in the Unit for
a time, or even transferring intoffdrent work altogether.In addition,
given the stigma attached to seeking psychological assistance, it is
recommended that mandatory training be provided to detectives around
the identification and selihanagement of trauma and burnout, debriefing
and cainselling. It may be helpful for the SAPS to work with a range of

mental health specialists in developing a variety of strategies for tackling



burnout and trauma.

522. Given the conclusion in 2013 inspection report for the FCS Unit that
A(m) anagement of the unit ctleerptovincial e s t o
office must take decisive action to improve this state of affairs. It is recommended
that some form of assessment be undertaken to identify the reasons for this and
managers éner be provided with the necessary support and training, or be

subjected to corrective, disciplinary action.

523. More frequent inspections of the FCS unit should be conducted until the Unit has
managed to turn around its performance and outputs. In tlasdiean inspection
of this Unit should be conducted for each quarter for at last a period of three
years, or until performance improves, whichever occurs sooner. Notably, the
inspection report was only provided to relevant parties some six months after the
inspection. This delay is far from ideal and the province needs to implement a
speedier approach to relaying findings to Units and following up on measures

taken to address problems.

524. Training must be provided to all SAPS members working in the FCSdddit
dealing directly with survivors in the skills of listening and being empathetic to

victims; taking statements from children; providing protecting for child survivors.
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Whilst these may be viewed as basic skills they are critical to ensure that there is

no secondary victimisation of survivors through contact with the FCS Unit.

525. Social workers need to be available at the stations to assist with child victims.

526. As was demonstrated from the evidence of Col Harri, the provincial office itself
needs to be capdated with human resources and other support in order to enable

it to be effective in performing its critical monitoring and oversight functions.

527. The evidence before the Commission was that -@rdmating structure with
various stakeholders has alreadgiestablished by the Thuthuzela Care Centre,
but that the FCS Unit does not participate in these meetings. One way to address
nonattendance is to make these meetings compulsory for FCS managers and an

aspect of their performance rating.

528. Again, any recommendation that is adopted should be reviewed within a year of
its implementation to assess its effectiveness, as well as any unintended

consequences of the recommendation.



R. SPECIFIC CHALLENGES: THE ROLE OF ALCOHOL AND OTHER

DRUGS IN CONTACT CRIME

529. Notice 17 asked the experts to consider whether: (a) alcohol plays a role in the
rate of serious contact crime in Khayelitsha; (b) if so, whether there is an
effective police strategy to address it; and (c) whether the provisions of the
Western Cape Liquor At o f WOL®A 8 night have an adverse effect on

the policing of informal liquor outlet.

The role of alcohol

530. The Complainant Organisations submit that the evidence demonstrates that
alcohol in itself, and the sale of alcohol in informal liquortlets, contributes to
serious violent crime in Khayelitsha. According to some estimates, there are as
many as 1 400 shebeens in Khayelitsha, and only 133 licensed liquor $ftlets.

The alcohol problem is, clearly, fuelled primarily by illegal liquorletst

Finding

531. The Commission should make the following finding:

680 Maj Gen Jacobs Testiony, Transcript page 6172.
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531.1 Alcohol and illegal liquor outlets are a significant contributor to contact

crime in Khayelitsha.

Policing Shebeens

532. The evidence demonstrates that the police engage in |p@@amilitary
operations to shut down shebeéfis. As Professor Steinberg points out, this
approach is wunhel pful and harms the poc
and their ability to respond to complaifi#s. As he put it when testifying before

the Comnmssion:

Al f 99% of the time i1itds okay, wher
come in very aggressively and cl osi
police action which damages the relationship between the community and

the policeo®®

533. While acknowledgingthat shebeens are a problem, he advocated a more
reasonabl e and predictabl e apgmpreasay}ch t o

what about the pattern of drinking in that area is causing crime and target[s]

%1 Mr Giliomee Testimony, Transcript pag891; Maj Gen Jacobs Testimony, Transcript page 6181.
682 Steinberg Report, Bundle 12, Document 2 at para8.3.7
683 Prof Steinberg Testimony, Transcript page 8034.
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very carefully, through talk and negotiatiaxactly how drinking patterns should

be reshaped and what role should [police] play thefé.

534. According to Giliomee, an alternative tactic for dealing with shebeens is an
entrapment operation in terms of s 252 of the Criminal Procedure Act 51 of 1977.
In his view, entrapment operations lead to the collection of better evidence, and
therefore are more likely to lead to prosecufftn. Major General Jacobs

highlighted the difficulties that SAPS face in prosecuting illegal liquor olfiets.

535. Giliomee also noted general problem with the policing of shebeens. Shebeens
have a very low entry level; they do not require a lot of capital or skills to open a
shebeen. T h avth eme yrmowu 6tvleatg,oti a | ot of ur
like the area we're talking nowance you close one illegal outlet, there is three
other families that see the opportunit.
Where you close down one, there is a number of others taking that place and |
think, I'm not a policeman, never was, butthink that must be very

demoralisingd®®’

684 |pbid at8034-8035.

685 Giliomee Testimony, Transcript pages 65893.

686 Maj Gen Jacobs Testimony, Transcript pages 631778.
687 |bid at page 6893.
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536. However, if the shebeen that is shut down is replaced by one less likely to permit
underage drinking, fighting other forms of crime, it will be a victory for the

police.

Findings

537. Accordingly, the Complainant Organisations submit the Commission should
makethe following findings and recommendations with regard to the policing of

shebeens:

537.1 The use of largscale paramilitary operations to raid shebeens harms
relationships with the community and is ineffective as a method to deal

with unlicensed liquor sales.

Recommendations

538. We propose that the Commission make the following recommendations with

regard to shebeens:

538.1 Immediate: SAPS should avoid the use of largecale, paramilitary
operations to raid or shut down shebeens unless absolutely necessary

to preserve ader.
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538.2 Immediate: SAPS should, instead, focus on entrapment operations
directed at the prosecution of the worst shebeen owners that are

engaged in, or associated with, other forms of crime.

538.3 Medium: SAPS should work together with the Western Cape Liquor
Authority and other relevant roleplayers to develop a strategy for the

legalisation of shebeens.

The WCL Act

539. With regard to the third question, the evidence of Mr Giliomee was unambiguous:
shebeens should be licensed, and the current zoning rules makepibsdibie in

Khayelitsha. He succinctly summarises the need to license shebeens as follows:

A[®M¢e youdbve got a |icensed outlet,
license holder can be invited to meetings, to training sessions. That
license holder will form part of the Liquor License Forum, which is
chaired by the South African Police officer responsible for liquor in that
area. So itds easier to influence
the rules. Stick to the rules of not servingunder 18s. Stick to the rules

of closing at a certain time at night and that sort of thing than having
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unl i censed, unregulated | iquor trad

education, itds very do®ficult to r

540. Major General Jacobs supported this apprddth.

541. Giliomee also confirmed that, in his view, unlicensed liquor outlets are associated
with social ills like organised crime and drugs. Licensing them may also reduce

those crime$§°

542. However, under the WCLA liquor outkecan only be licensed in areas that have
been zoned for business. Very few areas in Khayelitsha are zoned for business.
Mr Giliomee recommends the creation of high street zones where liquor outlets

would be located®!

543.In order to achieve the goal of diasing currently unlawful shebeens, it is

necessary to either: (a) amend the WCL Act to permit liquor outlets in residential

88 Mr Giliomee Testimony, Transcript page 6889. See also Giliomee Report (Bundle 12, Document 13) pages 5

6.

89 Maj Gen Testimony, Transcript pages 6372 7 BISBAWA2¢ | was told that we rathe
leaving them unlicensed. Do you agree with that approach, that the licensed outlet is better to regulate than an
unlicensed outlet?

MAJ GEN JACOBS:Iwoulda gr e e . I think, firstly, it would operat e
standtoit her eds compliance requiremeinft st Hehyadr & hleiyc evrosud i, h
the big companies, SA Breweries and Coke and allfhis, 8 s or s t heir o6fridges and all
a kindofi once they lose that, theylossve 6 ve done a few examples where weobv
could close them for 14 days. If you compile a Section 141 report, you closetliehdays and they come

back, how can we comply, how can we en$wge, kindof there is a notion that if you legalise you can better

monitoro )

690 |pid at 6890.

691 |pid at 6886.
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areas; or (b) reone areas of Khayelitsha to business areas. These actions need to

be taken by Province or the City respectively.

544. The Complainant Organisations support the proposal of a process of licensing
currently unlicensed liquor outlets. Shebeens are an inherent part of life in
Khayelitshai they cannot be legislated or policed out of existence. It is
necessary to regulatéem in order to begin ensure that they obey the rules
regarding the sale of liquor, and to decrease the amount of other crime that occurs

there. High streets are one way to achieve that.

545. In the interim, it is appropriate for SAPS, working with the WCLAe City and
other roleplayers, to provide a form of informal regulation. Mr Glliomee was
sceptical of this suggestion because, in his view, it had been unsuccessful in
Gautend®> The main problem appeared to be that it was impossible to take
action againsunlawful shebeens because they had been granted interim permits

to operate for a long time.

546. While that is a legitimate concern, the Western Cape could learn from the
Gauteng experience. It is surely possible to structure the regime in a way that

doesnb prevent the authoritiesd ability

692 |bid at 6894.



30¢

be a formalised permit system that could give rise to claims of legitimate

expectation.

547. The Complainant Organisations have in mind the type of approach described by

Prof Steinbeg in evidence:

AYou know I've seen police station commanders use very creative and
intelligence in subtle ways of regulating shebeens which were formerly
illegal and usually it involves developing a partnership with the shebeen
owner and with the residemgtructures around it. Sitting down and

finding out what is distasteful about that shebeen, what sort of practices
around It gener ates cri me and what
happen in the open and some sort of informal rules of how a shebeen
operates are acceptable to all they become much easier to implement
simply because Iités happened openly
it being involved, there is some question of a shebeen owner (indistinct).
Policing shebeens is very, very hard particijyan the circumstances

you're talking about and it requires spontaneous and on the ground

intelligence from a police leader to look at different to solutions in



different cases. But | have seen very careful and clever thinking around

illegal shebeens imarious parts of the countigf®?

548. The Complainant Organisations submit that the Commission should make the

following findings and recommendations:

Findings

548.1 The inability to license shebeens in most areas of Khayelitsha because
few areas are zoned for busines contributes significantly to the
number of unlicensed shebeens, and the criminal problems
associated therewith. The large number of unregulated and
unlicensed shebeens increases the burden of serious and violent
crimes such as murder, attempted murderrape, assault GBH and
domestic violence.This places an immense strain on police resources

and requires a different approach to be planned and implemented.

Recommendations

548.2 Short: A task team should be established consisting of

representatives from the WCLA, the City, SAPS and any other

693 Prof Steinberg Testimony, Transcript page 8042.



548.3

30€

relevant state or nonrgovernmental organisation to investigate law
reforms to deal with the current inability to bring unlicensed liquor

outlets into the legal regime.

Immediate: In the interim, SAPS shouldi in consultation with the
WCLA, the City, shebeen owners and NGOs adopt an informal
regulatory approach that sets clear and reasonable rules for
shebeens, and focuses law enforcement operatiamsly on those that

break those rules.
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550.

551.

552.
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SCHOOL SAFETY

Dr Kami ner found t hatare etposéddio eatence im Kh a
multiple domains, with f e® Schaofpemisepac e s
are not exempt from this violence. Dr Kamin  a d d scHool grbuads andl

access to routes to school are experienced by many children as dangerous at a

life threatening level, resulting in school avoidance and eyop $°. 6

Il n her st at ement the ivgh inddlenaes ef vigleaticreng affech a t (
school going youth as much as it affects other population grafupst mored®

(emphasis added)

The elements of criminality in Khayelitsha schools manifest in the form of gang
violence among learners, vandaliamd burglary, drug usage, the rape of school

girls on their way home from school and other criffés.

With regard to burglaries at school s,

investigation of these types of cases has been inadequate. The evidendayqgi

8%4Bundle 8(8), Exhibit number 8 at page 10.

89%Bundle 8(8), Exhibit number 4 at page 10.

8Bundle 1(5), File E, Document number 38 at para 34.
89’Mahlutshana transcript page 498jonondwana transcript page 524.
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the school principals of Chris Hani Senior Secondary and Zola Secondary School,

Mr Mahlutshana and Mr Mjonondwafi¥ respectively, speak to these issues.

553.Mr Mahl ut shanads evidence revealed two
first is in reldion to poor communication and telephonic response by SAPS. Mr
Ma h | ut s h a[mly wasst expergence is Wwhen | pick up the phone or | ask
my secretary to pick up the phone and try to get assistance from the Harare
police station which has not beerethest in terms of responses or promptness in
picking up the phone and assisting in that particular asgéet. The second
problem area relates to the reporting of burglary incidents at Chris Hani Senior
Secondary School and the poor investigation therddf. Mahlutshana made
mention of 61 7 breakins at his school in the past four years where many
iImportant school resources were stolen. He expressed his grievance as follows:
da] particular case you would make leads and ask the police to follow through
on what you have been given as information and there will be no outcome and
some of the cases | donot know where

investigation and so fort@.

554. Similarly, Mr Mjonondwana of Zola Secondary School raised the issue of

burglares in his school where overhead projectors, desktop computers, LCD

698X olela Mjonondwana gave evidence to the Commissio 28 January 2014. The transcript of his evidence
appears atpagé®9t o 533 (AMjonondwana transcripto).
899\Mahlutshana transcript page 409.
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screens from the computer labs, gas bottles, buckets and kitchen utensils to the
value of R10M00.00 were stoleff® Again, the police response to these
burglaries was dismal. The privasecurity guards at Zola Secondary School
called the Site B police station between 1am and 2am one morning to report that
they had apprehended the burglar and called on the police to arrest him. However,
police officers only arrived at the school after 8aim,hours after the initial call

was made®

Counsel for SAPS conceded that the police response to burglary at Chris Hani
Seni or Secondar yan Bsatistacory sitiaignd c tTshi & h a
contributed to the loss of confidence by the community & SIAPS, and in
SAPS® abddalt ywittoh 6cr i mi n aasiréecordedainh the ct i n

following exchange between Adv. Masuku and Mr Mahlutshana:

0 MR MASUKU: é do you think that the
Khayelitsha has lostonfidence in the SAPS, the issue of gangs for
exampl e, the fact that youobdbve had s
concerning and there is no report back on that. Is it your view that there

Is now a loss of confidence by the community in the SAPS?

"09Mjonondwana transcript page 523.
"OIMjonondwana transcript page 515.
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MR MAHLUTSHANA: Yes if you could go back to my scipaoénts at

the meetings they will have that particular sense that really police are not

doing enough and they donot have co

with the issues of criminality that is affex@f our community.

MR MASUKU: Yes because | mean itaos
Six or seven times, reports are made to the police and in certain instances
leads are given to the police and you tell us that there has no feedback

and no convictionghat is an unsatisfactory situation.

MR MAHLUTSHANA: Yes my statement based solely on that one
because of what we have experienced and there is no other way around

i 192 (émphasis added)

556. Although not a school itself, the EE offices located in Elonwabawe also been
the site of theft, without a positive response from the SAPS. As recorded in
Yol i swa Dwan&l[bis] mtald E2nenttwo separate in
on the EE premises in which computers and kitchen appliances were stolen.
Despitereporting the incidences at the local police station, no investigators were

sent to assess the property where the theft occurred, or conduct further

9\Mahlutshana transcript, page 505009.
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investigation®®> EE members (including schegbing youths) and EE
employees have also been victims ofne on their way to and back from the EE

offices, and again, have experienced a lack of response from the SAPS when
reporting the incidenc egeneralfapathy toward , t h
reporting incidences of crime, save for what is needed to olrtérmation for

insurance claim#/°*

557. In addition to brealns, another issue threatening safety in schools is school riots.
School ri ots were addressed i n Mr Ma h |
police were unable to assist in that they took longegpond, and the two police
officers who were sent were insufficient to deal with the riots. Mr Mahlutshana

explained this incident as follows:

O[ T] here were riots at our school
police and inform them that the kids revestarting to riot against the
administration of the school and so forth and they sent in a van and that
particular two policemen were overwhelmed by those learners in their
space of doing riots. They came in probably after 30 minutes to 40
minutes and he kids were all over and damaging the government

property and creating havoc at school and so forth. In those particular

%Bundle 1(5), File E, Document number 38 at para 37.
4Bundle 1(5), File E, Document number 39 at para 38.
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i nstances i f they, I woul d say they

wanted themMto assist us. o

Findings

558.In the light of the ed e nc e contained i n t he recao
proceedings, it can be said that school safety raises serious concerns from the
perspective of | earnersé rights to edu

school community to safety.

559. It is apparenfrom the evidence on the record that SAPS has not developed or
implemented an effective strategy to deal with the issues arising around school

safety.

Recommendations

560. It was suggested by various witnesses that the occurrence of crime in and around
schoos could be decreased through police visibility in the morning (before
school) and in the afternoon (at the end of the school). For example, Mr

Mjonondwana, the school principal of Zola Secondary School said the following:

"OMahlutshana transcript page 501.
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OMR MJONONDWANA: [1t dhoanpdpte ntsh itnhka t i, t

enough visibility. | meaif | were to speak for the safety of our own

learners round about half past seven till a quarter past 8 if there can be

visibility of the police in the morning and in the afternoon around about

half past two to quarter past three just to be visible around the area it

can serve as a deterrence to anyone who might be intending to commit

crime Just for the record again towards the end of last year round about

the schoolone of our qgirls was actually aictim of rape moving from

school to home so the visibility of the police could actually help to deter

such criminal activity©®

561. Mr Sifiso Zitwana also highlighted the need for more police visibility and patrols,
and added that the lack of police visibilityas resulted in school children
travelling in fear and that this fear is something that they have come to accept,

however, this should not be the case.

60 MS MAYOSI : Have you seen patroll i

MR ZITWANA: | was young butdo know a police va
recall seeing the police at that time patrolling. | remember [my] sister

knew this, she would always tell me that when you are going to cross the

"%8\fjonondwana transcript page 526.
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bus stop or walk past the bus stop you must make sure you walk in a
group toensure that you will not get robbed. Sometimes my sister would
walk with us so that she can help us to cross the road but sometimes
because she was taking an early we were going by ourselves as children
but what we were doing, we were going in groups a&ersure that these

guys cannot get hold of us.

MS MAYOSI: So were you scared going to school?

MR ZITWANA: In the beginning | was scared of going to school but as
time went by | started getting used to the situation and then | also used to
walk withmy brothers until we all got used to it. We also knew the tricks

how to overcome this because we knew that if you walk in a group then

they can6t touch you.

We even sometimes had a trick that if you have money you must put it in
your socks or sometimeswoust put a hole in your grey trousers and
you put your 50 cents or your rand in the whole in your pants so even if

they search you they would find no money.



MS MAYOSI: So this is a situation that all school children had to accept
that they would have tgo and try to survive without the help of the

police?

MR ZI1 TWANA: We |l | | now t hat | have
that time that situation was a situation that we had to accept but now |
woul dndét say that peoplmelhadaovaecept o ac
it because i f you didndét accept it

gotoschooll f you coul dnét accept you wolL

not go anywhere. But right now with what | know | would not agree that

it is a situaton that any child should get used & (emphasis added)

562. The specific recommendations to improve school safety in Khayelitsha are as

follows:

562.1 Each school reqguires a safremot pl ar
breeding grounds for gangs and criminals. s Wil involve interaction
with the Department of Education and the Department of Social

Development’©8

707Zitwana transcript page 2032.
%8undle 1(5), FileE, Document number 39 at para 56
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562.2 The allocation of a police officer to each school to ensure that weapons
(and the like) are not allowed into schools would go a long way in
ensuring tht schools remain safe and that school principals have contact

in emergency situation&?®

562.3 Installation of CCTV cameras around schddfs.

562.4 Any strategy that seeks to address school safety must provide for random
patrols and search and seizures to be coeduat schools. This was
found to be effective at Chris Hani Senior Secondary where two random
search and seizures were conducted in 2013 with specialised police units
(and dogs) who were able to search leaners and confiscate prohibited
items/!! This alsocontributed toward raising awareness and served as a

deterrence mechanism.

562.5 Funding of underesourced communiigased violence prevention

programmesg?!?

563.The 6School Safety Committeed at t he C

Khayelitsha attributed a pad f I ts succesgurbithe issu¢ of at t

*Dwane transcript page 783.
"Dwane transcript page 783.
"tIMahlutshana transcript page 50304.
"12Kaminer transcript page 817.



g a n g s tand aothernsSues relating to safety to the involvement of both the
CPF and SAPS (more particularly, the sector commander of the Harare Police
Station)’** SAPS®6 assi st anc euded facilitating weetings,g ar d
availing themselves at the School Safety Committee meetings and providing
contact detail$!* It is recommended that the same support provided by the CPF
and SAPS to Chris Hani Senior Secondary be provided to other schools in
Khayelitsha through including SAPS patrticipation in School Safety Committees

as a compulsory undertaking in the abovementioned School Safety Plan and any

other police strategy that addresses school safety.

564. Recommendations relating to other organs of state:

564.1 An outof-school care programme for primary and secondary school

pupils./1®

564.2 A scaledup community service programme for psshool youths

including apprenticeships®

564.3 A parenting support program especially for young mothers especially for

young mothers and site-parents’’

3Mahlutshana transcript pages 49698.

"4Mahlutshana transcript pages 498.

1Bundle 1(5), FileE, Document number 30 at pdra3.3
8Bundle 1(5), FileE, Document number 39 at para 153.4
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"Bundle 1(5), FileE, Document number 39 at para 153.5
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T. SPECIFIC CHALLENGES: FIREARMS

Reports relating to the loss and/or disappearance of official police firearms

565. The Schooling and Leamy report noted that the Commission was only provided
with one report from the cluster command onlttss of a firearm for the period
covering 1 January 2010 to 31 August 2013. The firearm in question was lost by
a constable who is attached to the Tactical Response Team of SAPS. However,
according to the <cluster c o mmwasmdt@s per

SAPS member deployed to the cluster command at the time of thé®loss.

566. Schooling and Leamy state that they are not sure whether this can be interpreted
to mean that the cluster command has control over all weapons for SAPS units
operating in Khaglitsha. If so, this would mean that according to official
records, only one firearm was lost and/or disappeared from all other units
operating in Khayelitsha over the stated period and no firearms were lost and/or

disappeared in respect of SAPS membershfe cluster command®

567. In light of the lengthy period of request, should the above interpretation be correct

Schooling and Leamgurprisngnd t he theufltekp

"8 Schooling and Leamy report, paragraph-276
"9 Schooling and Leamy report, paragraph 279.
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unlikely for only one firearm to be lost or stolen over $laéd period. Schooling

and Leamy at dither abcase ef unddeporing torahe indbility of a

cluster command office to keep accurate records of the loss and/or disappearance

of official firearms at the cluster command and/or other unitSAPS 0 I f  tr

t hi s h ivenhskerioup meffgieniy’?°

Proposed recommendations

568. We propose that the Commission makes the following recommendations:

568.1 An audit be conducted of the records at all three Khayelitsha police
stations and the cluster comndamffice for the past two years to
determine the extent of lost and/or stolen firearms in line with Standing

Orders and National Instructions;

568.2 A record system is introduced (if not already in existence) and
maintained at each individual station and thestducommand office to
ensure that each station commander and the cluster commander has
adequate and sufficient control over access and use of firearms.
Practically, this would require every individual who has been issued with

a firearm to report to stain management on a-ieekly basis; and

720 Schooling and Leamy repogaragraph 28@81.
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568.3 Each station commander and the cluster commander is tasked with
sending the Provincial Commissioner a monthly report detailing the
number of firearms issued to their station/cluster, the number of firearms
iIssued outo personnel and details of whether any firearms have been lost

or stolen.
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U. STATION SPECIFIC CHALLENGES

Lingelethu-West Police Station

569. Since being appointed as a station commander in April 2010 Colonel Reitz has
made numerous requests for a contaiadre used a temporary holding cell. On 1
November 2010 Col Reitz sent a letter to Lt Col Smooks, from the Khayelitsha
Accounting Store, requesting a container for use as a temporary holding cell. The
|l ack of a proper hol di nuynhealteylahd netaser de er

friendly to the general public™and is &

570. Without proper holding facilities arrested persons are taken to the Community
Service Centre (CSC) before being transported to the Harare Police $tation

detention.

571. According to Col Reitz the container would allow police officers to temporarily
detain arrestees, for an hour or two, without having to take them through the
CSC. This would reduce the risk of harm to members of the public and police

officers, as well as the potential risk of escape.

21 Bundle 5 SAPS Documentssile 21 Annexure to Statement of Major General Burger: Application for
temporary holding cell.
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572.1 n |l et ter to the Provincial CCoInRmiizs si on
lays out the history of his correspondence requesting a container for use as a
temporary holding cell?> The application wagvidently turned down on 23
December 2010. Col Reitz claims that after further correspondence in which he
assured Property Management that the container will not be used as an overnight
holding cell and will only hold detainees for an hour or two befoey thre
transferred to the Harare Police Station cells, procurement was approved on 2
August 2011. However, Col Reitz failed to get approval to convert the container
into an office to process and detain arrestees, and made a further application to

the PC Fnancial Services: Budget Section on 10 December 2012.

573.0n 5 September 2013 Col Reitz sent an email to Lt Col Sewitdring to fund
the conversion of the container from the stations budget. This followed an email
from Lt Col Smooks to Col Reitz on 3 Sepiger 2013 informing him that the

project had been cané®elled as it was fir

574.1n his testimony before the Commission on 13 February 2014 Col Reitz
mentioned that the station still did not have a holding ‘é&llAccording to Col

Reitz, he was infornte  t h a t noticanstracéive in ferms of the regulations to

22Bundle 5 SAPS Documentssile 21 Annexure to Statement of Major General Burger: Application for
conversion o container into a safe office/temporary detaining facility.

723Bundle 5, SAPS Documentsile 21 Annexure to Statement of Major General Burger: Lingeltrest
Application.

24 Transcripf 13 February 2014age 2945.
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convert it [a container] to a holding cedf?® In order to mitigate the risks to
police officers and member s theihstructiore publ
that was given from me is thahen an arrest is made the arrested person must

be taken straight to Harare cells, not to bring to the charge office because as |

said it is a risk for escape, it is a risk for the members, it is a risk for the clients in

the CSQ'26

575. Col Reitz also test#d that there was not enougpase at the Harare Police
Station for the Investigating officersfrom LingelethuWest to interview
detaineesiil then need to get an office from them. If it is there in the cells there is

a room where you can do the things,y need to wait for ot h

Recommendatios

576. We propose that the Commission makes the following recommenslation

respect of the Lingelethiwest Station:

576.1 The current facilities at Lingeletivest Station need to be expanded.

25 |bid.
28 bid.



576.2 The station needs a permanent and properly equipped holding cell in
order to improve service delivery and to reduce the risk of harm to both

police officers and members of thablic.

Harare Station

S77.

578.

579.

On 14 September 2012he then acting StationoBmanderof Harare Station
Colonel Abels, wrote a letter to the Deputy Provincial Commissioner for
operational services, Brigadier Dyanti, detailing some of the constraints faced by
the Harare Police Statio¥’ | n t hat | ethd Harare 8APS building e |,
does not provide for sufficient accommodation to all personnel. Storage facilities
with regard to exhibits, archive material (still moratorium on) also have a

bearing on the spacat the statiord

In his letter, Col Abels, states that the building of the new Makhaza Police Station
has been approved and will help relieve the Harare Police Station when it is

completed.

In his testimony before the Commission Colonel Raboliba, cursgion

commander of the Harare Police Station, statedtb®atonstruction of the new

27Bundle § SAPS Docurants,File 21 Annexure to Statement of Major General Burger: Khayelitsha Cluster
Resource Documents.
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police station would most likely commence in January 2645This is three
years after Col Abefsfirst acknowledgement that the building of the station had

been approed.

Recommendation

580. We propose that the Commission makes the following recommendation in respect

of the Harare Police Station:

580.1 The building of a new police station at Makhaza should be fast tracked in
order to reduce pressure on the Harare Police Statimh,iraprove

service delivery to the residents of Khayelitsha.

Site B Station

581. Brigadier Dladla raised limited accommodation at the Site B station as an issue
affecting policing at his station. Thieed igparticularly heightened at the Site B
Station because t houses other units. The r
evidenceisafollows:n [ i ]t i s a problem, accommoda
thei if you look at the new building that we had, Khayelitsha used to operate

from the old buildings that are there, and the park homes, there were three more

28 Transcript, 17 March 2014, page 4567.



containers that were utiliseas offices, and then the new building was opened in

2012, somewhere in September, that building was initially planned to be an
administration block, but it ended up housing the cluster office, | think they are
utilising five offices, the local criminakrcord centre which is good, because you

are taking service to the people, but accommodation is a problem. The FCS are
also housed there, which is also good, because one must look, LCRC was based

In Somerset West, for them to come and attend cases irlk$slagy they had to
drive from Somerset West to Khayelitsh

they are only responsible for the three statioffs.

582. In addition, Brigadier Dladla noted that the way in which the CSC is structured is
limits the ability to provide a decent, private service. In his testimony, Brigadier
DIl adla suggested the CSCb6s in Milnertotl
he would appreciate in his station. The problems experienced as a result of the

CSCinitscurrentformau mmar i sed i n Brigadier DI ac

583.it he community service centre IS s0 cO
what we have we make use of that, we try as far as possible to attend to the
people and try and move those who need confidential thong®e done, to be

attended confidentially, and move them away, but as the Commission and saw we

2% Transcript, 17 February 2014, pages 363b38.



33C

only have two cubicles where you can take statements, if two or three people
coming to report casesidotot thatwendaal vhl v i t ¢
in the community service centres, are not cases that dhat need that are

sexual offences, but still maybe if | dream that one day | will get a proper CSC,

t hat wi | | be wide and when | come ito
documents the c an stil |l stand I n a l i ne, b

happefi ng. o

Recommendations

584. We propose that the Commission makes the following recommendations in

respect of the Site B Police Station:

584.1 The current facilities at the Site B Station need tcekganded, taking

into account the additional cluster units housed at the Site B Station.

584.2 The community service centre must be redesigned so as to eliminate the

Issues raised by Brigadier Dladla.

584.3 Taking into account the accommodation restraints at thee ESitation,

and the administrative and financial burden placed on the Site B station

" Transcript, 17 February 2014, pages 363537.
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as a result thereof, it must be investigated whether the cluster command

offices can be relocated elsewhere in Khayelitsha.
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V. RELATIONSHIP WITH MEMBERS OF THE COMMUNITY

585.In their complaint to the Premier in November 2011, the complainant
organisations stated that a breakdown in relations between SAPS and Khayelitsha
residents had occurredlhe community has lost confidence in the ability of the
police to protectthem from crime and to investigate crimes once theg ha

occurred.

586. Both the testimonial and documentary evidence of community witnesses before

this Commission supported community mer

586.1 The community often suffers as a result of a lackoordination between
the police and the prosecuting authoriti®ockets are often lost, leading

to cases being struekf the court roll.

586.2 Investigating officers fail to properly communicate with victims of crime

regarding the progress of investigasoor prosecutions.

586.3 Victims of crime are not provided with trauma counselling and the

support needed to recover from their ordeals.

586.4 Balil is incorrectly granted for serious crimasludingrape and murder.
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586.5 Basicinvestigationproceduressuch as securgncrime scenes, gathering
forensic evidence, and interviewing witnessase often ignored or

performed incompetently.

586.6 Victims are often treated discourteously, even contemptuously, when

reporting crimes.

587. Community witness after community withess gavelence to the Commission
of the ways in which they were failed by police in the Khayelitsha police stations
after they or their families had been direct victims of serious crimes and they

reported these to the police.

588. In her evidence Malwande Msongelwddtahe Commission how the police

responded after her “rother Andisi weds

588.1 After she arrived at the scene wher
police. The nearest police station is Harare, which she estimated is some
20 to 25 minutesd6 drive away. The
two hours later, and only aftene had called and reported the matter to a
General Ndlovu whose contact details she had obtained at a workshop

organised by Free Gender.

7310n 28 Janary 2014; Transcript age 537 to 553
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588.2 After they arrived the police stopped a distance away from the scene
where Malwande stood together with community memsbwho had
gathered, and demanded that Malwande and the community members go

to them in their van.

588.3 When they finally got out of their van the police asked Malwande what
had happened. The politailed to conduct any further investigation in
terms of aking questions about potential witnesses, or ilogkior a

murder weapon at the scene.

588.4 After they were told that Andisiwe had been stabbed, the two SAPS
members approached Andisi webs body
stab wound. They asked Malwade if she knew who had done this and

she gave them the name of a man she suspected

588.5 After asking her if she knew whetlee suspect lived, they drove with her
t o the susTpheec tpbosl ihcoemed.i d not <col |l ect
did not cover him; anche was left as they had fourldm with the
community members.The area was not barricaded or clearly identified

as a crime scene to limit or prevent access t&\hen they did not find
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the suspect at his home the police returned with Malwande to tresc

where her brotherdéds body || ay.
5886 Anot her police van arrived | ater tc
scene.

588.7 A few days later the police returned to her home. They did not enter her
house. Her other brother who was with her at home went outside to the
police van, where he was told by the SAPS members there that they had
interviewed the man whom Malwande suspdabf the crime and he had

nothing to do with it.

588.8 Malwande hasot sinceheard from the police about the investigation

i nto Andi si webdbs deat h.

588.9 She has ot approached the police to inquire about the investigation
because she thinks that the police do mate about people in

Khayelitsha. She does not trust the police at all.

588.10 It was her evidence that if the police want to have the support of the

people they have to respect the members of the community.
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589. In her evidence Nontembeko Nduna told the Commissioy she has no faith in

the police’®?

589.1 She lives in a shack in Khayelitsha. To get to the toilet she has to walk in
the dark forl5 minutes, which is dangeroulfter seven at night she has
to walk to the N2 to relieve herself, because the communal toilets will be
closed or locked.Peopleregularlyget robbed and raped on that path and
there is no police visibility. This would improve the safe use of public

toilets at night.

589.2 On the 1" of March she left her twohildrenat home to visit a relative in
Hermanus.She was informed telephonically by her brother that her niece
had been knocked down by a police van, driven at the time by a
policeman. The car had nastopped and dragged the child in the road.
This was the fifth time a police car hit a child that yedhe community
attacked the bus and the police responded with rubber bubldiist the

fight they removed the body of the child from under the polare

589.3 Afterwards she was contacted by the police for a statement, which she
gave to the police.At the time of the accident, her niece was walking

with her cousins (Nontembekodas chi l

72 Transcript page 554 to 581



offered trauma counseling by the polidder children were traumatized,
it was difficult for them to walk down the street because they became

afraid of cars.

589.4 She and her sistem-law (the mother of the dead child) appeared in court
on two occasions. The wilgoexperience was very upsettingr fher and
her sister. At the last appearance she and her sistv Explained that
they had not withessed the accident asedto be excluded from the

witness list.

589.5 Since that court appearance, Nontembko and her family inaiMeeard
from the investigating officer or any member of SA&®Sutwhat has
occurred in the case. The mother of the child never recovered
emotionally from the loss of her childShe eventuallydied from a
disease related to stress, never having heard what happened to the

policeman who ran over her child.

589.6 Nontembeko told the Commission that this incident as well three others
(one of which included theft by members pf SAPS) have led her to lose

faith in the police.
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590. In his evidence MT told the Commission of the indifference with which the

police in Khayelitsha treated him and

590.1 He received a phone call on the™®&f January 2013 and was asked t

come to Harare. He was told his cousin was believed to have been killed.

590.2 Subsequently, he went to the Harare police station whereby the police
confirmed that a casead beeropered He was given the case number
and returned thdollowing day. He wasdirected to the detective in
charge. When MT asked this detect]
response was harsh and dismissive of him. As a family member he

wanted to know what had happened.

590.3 The detective said that there were three suspects whbdeadarrested
for the murder of his cousin and that thegd beengranted bail. He
asked for legal assistandmjtthe detective said such assistance would be
of no use because his cousin had been killed breaking into a Hdusé. s

response was that thigas for the courts to decide.

7330n 24 January 2014; Transcript page 1666 to 180
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590.4 According to MT, the detective did not treat him in a respectful manner.
He was busy attending to other matters whilst at the same time talking to

MT.

590.5 Since bail was granted MT has not been contacted by the pdiee.
therefore approached a superior of the detective, who gave him more

information on the case-e had heard nothing since about the case.

590.6 MT testified that the police do not understand what their basic
responsibility towards the community is, and that theituale is one of

indifferenceto community members affected by crime.

591. In her evidence VSM told the Commission that she was awoken in the middle of

the nightof 2860t ober 2007 to be tFP4ken to her

591.1 Someone had poured petrol on the houske front door of the house
had a wire on it which was there to keep people inside from being able to
escape. Al | four i nhabitants of her

death. Two of them were nine years old.

7340n 30 January 2014; Transcript page 846

(Ol
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591.2 The father of the children turned himself in to the police and confessed to
having burm the house.He appeared in court where the magistrate said
that he could not be kept because the docket was gdoecever, the
magistrate told him he could not go tter because they might find the

docket.

591.3 Eventually the docket was recovered, but the perpetrédtad

unfortunatelydisappeared

591.4 To this day VSM does not know what happened to perpetrator. She later
found out that he had heard he had gone to Johannestighe went to

the police with this information.

591.5 The investigating officer who attended to her taskednhter finding out
where exactly in Johannesburg the perpetrator wash ec aus e

Johanneburg i s big. o

592. The effect of this response is besscribed by VSM herself, in her interaction

with Advocate Sidaki3®

735 Transcript page 855 to 856
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MS MPEKWENI Okay. At this time it was already late this year that

they found Mphumzi. Because we could see that nothing was happening
to the case | took a picture of Mphumazi, | had taken this picture because
it was a picture he haids. ktekietothewi t h
police station. When | got there | told them that my case was being
handled by Detective Swart. | was informed that he was no longer there,
there was another investigative officer. | then met that detective and |
gave him this piwre. | told him that | had not heard anything about this
case. The detective then asked me if | knew where in Johannesburg
Mphumzi was. I told him that I di
that he was in Johannesburg, and the detective said to sheuld try

and investigate exactly where in Johannesburg he was, because

Johannesburg is big.That day | left just like that, but my heart was

broken, because at this time he was making me do the work of the police.

MR _SIDAK! And did you ever receive warfeedback from the police

thereafter about the case?

MS MPEKWENI They never came back to me since 2008, till today.

MR SIDAK! And did you ever go back to the police thereafter to follow
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593.1 n
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up on the case?

MS MPEKWENI | have never gone back, ever sirtbey asked me to

investigate exactly where he was in Johannesburqg, that is where | lost

trust in the police and told myself that | was leavinghtowever | had

not given up because sometimes | would feel the pain and remember
these kids. | never wentdiato the police but when there was the Truth
Commission and this thing came back to me and | decided to go to the

Truth Commission.

MR SIDAK! By the Truth Commission you are referring to this

Commission, correct?

MS MPEKWENI Yes, | am referring to teiCommission.

|l ight of the evidence contained 1iIn

it cannot be said that the SAPS units operating in Khayelitsha are responsive to

t he

communityds needs and corhatSAPSS .

members are not receptive to complaints or issues raised with them by members
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of the Khayelitsha community and some SAPS members treat the community

with contempt, disrespect and discourteousy.

594. The evidence shows that many members of SAPS opgiatikhayelitsha do not
provide reliable, courteous and regular feedback to members of the community

who have laid criminal charges in Khayelitsha.

595. The evidence before the Commission which supports these findings is also
corroborated by the conclusions ¢bad by Mthente Research and Consulting
Services in the community perception survey they conducted into policing in

Khayelitsha’*® They foundnter alia, that?3’

595.1 Survey respondents perceive there to be little progress in arrests or

convictions in recent cases, and evaluate SAPS responses negatively.

595.2 Although about 40 percent of respondents who reported recent crimes to
SAPS indicated that police had taken a stetgin many felt that
Anot hingo has been done, and in few
stated that the police had made an arrest, a first court appearance had

taken place, or a perpetrator had been convicteédan 60 percent of

736 Bundle 10(1); 1.1; 11
737 Conclusions, page 48 to 50 of thedport; at paragraphs 5.1 to 5.12
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those who reportedritnes to the police described the SAPS response as
either poor or very poof far more negative evaluations that SAPS

generally receives throughout the rest of the province.

596. The main reasons for naeporting of recent crimes are distrust of the poliogl, a

a fear of victimisation by perpetrators.

596.1 Close to a third of respondents who did not report recent crimes cited a
lack of trust in the police as their main reason, and this rose to more than
50 percent irthe Lingelethu precinct specifically. Further, half of Ron
reporting respondents attributelis to either fear of victimisation by

perpetrators, or perpetrators being back out on the street.

597. Khayelitsha residents feel fundamentally unsafe in their own community.

597.1 Less than a third of respondentsacross a range of demographic,
geographic anagocioeconomic subgroupsi felt safe in Khayelitsha.
Few public places are thought to be safe, even during the daytime, and
simply being in the street was identified as one of the most dangerous
sites both in daytime and at nightline in ten respondentsel unsafe in

the street at niglit a rate far higher than elsewhere in the province.
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598. Evaluations of SAPS performance in Khayelitsha are overwhelmingly negative.

598.1 Results of both the community perception survey and -faosey
qualitative focus groups ggest that Khayelitsha residents evaluate
SAPS officers working in the suburb negatively, in terms of capability
and training, professionalism, efficiency and treatment of members of the
public. Interview participants referred to instances in which theyew
treated derisively by SAPS officers when going to stations to report

crimes.

Recommendations

599.In his evidence to the Commission, Andrew Mclean made helpful
recommendations aimed at ensuring that the police treat the residents of
Khayelitsha with respeand fairness. He identified this element as the key to

building trust in and the legitimacy of SAP%,

600. Mclean referred the Commission to the results of criminological research
conducted by Tyler and colleagues in the US which shows that victim satisfacti
with police performance is significantly more related to the level of respect and

concern shown by officers, than to the outcome of the police investigations, and

ANndr ew MRepogt,aBandlls 12, Expert Reports, item 15
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that peoplebdbs motivations to not break

shapedmore by feelings that the police have legitimate authority, and share the

same values, than they are by peopl eé
punished’3°
60l.According to Mclean this work has | ed

Justi ced amoirhedlice fegitimacg n h

602. 1t is recommended that this model of procedural justice be adopted and
implemented in Khayelitsha as a critical first step in repairing SAGBmunity
relations, and rebuilding the trust and faith in the work of the policeoufith

which there can be no legitimate and effective policing.

603. The procedural justice model is premised on the belief that peapltheir
dealings with the police and other legal authorities, value just and decent
treatment, and transparent and fair deacisnaking, over concrete outcomes. Fair
and decent treatment promotes feelings of procedural justice and promotes trust.
These in turn increase the legitimacy of the police. Enhanced legitimacy can lead

to increased public cooperation and compliance thighaw.

p3, 6The Greater Manchester Police Procedural Justic



604. Mclean explained further that by and through the way in which they treat people,
police officers talk to them about their inclusion and position within society. If the
police treat people fairly then they encourage people to believe that theg are
the same side and share similar outlooks and gdaksating people unfairly has

the opposite effect.

605. Although the research to which Mclean referred the Commission was done in a
very different context to Khayelitsha, its findings are worth consideand
iImplementing in a context such as Khayelitsha. Given that a key claim of the
procedur al justice model i's that pol i c
important than fairness, dignity and respect in building trust, legitimacy and
respect forthe rule of law, and that it is the infringement of these very values
which is at the heart of the complaints before this Commission, this Commission
must recommend that SAPS give urgent consideration to the training of police
officers in, among others, sonunication skills and other components of the

procedural justice model for implementation in Khayelitsha.

606. Referring to a trial run of the procedural justice model conducted in Manchester
in 2013 where officers were placed in a treatment group whilstothere in a
control group, Mcl ean told the Commi ss

were more likely than those in the control group to: hold positive views about
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delivering quality of service; recognise the value of building empathy and rapport
with victi ms; and report making deci si
In a realistic roleplay exercise podraining, officers in the treatment group

scored significantly higher than those in the control group when independently
assessgdabntg of i Asureey then found thal victinnsavhoe .
interacted with officers who had been on trial had improved perceptions of the

police.

Maclean suggested that SAPS consider trialling communication skills training for
police officers inKhayelitsha and evaluate its impact with a view to widerroll

out if effective.

The role of reservists

608.

The Commi ssion heard that foesnultipigrsst s a |
that assist in crime prevention activities. They perform the tasladufary
membersThey usually have an allocated amount of hours to work per month.

They are called up by the VISPOL head. Mostly they work under the guidance of
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the VISPOL head. Most of the reservists are willing to be deployed at any time.

Theimportance of their role cannot be over emphasiZéti

609. From the evidence before the Commission, however, it is clear that additional
capacity has not been established. In fact, the contrary is cofiieetevidence
highlights that withnehe theestationsiinskhayditshalaap a c i t
drastically decreased.This is also exacerbated by the moratorium on the
recruitment of reservists and to some extent the stringent requirements for

qualifying as a reservist have also played a role.

610. Additiond capacity through the use of reservists has not been establi3ined.
Lingelethu West station has a large reservist staff but only a minority are active.
A number the reservists are also are awathorised drivers and some have not

completed coursed!

611.At t he Khayel irgsegvista deSihed trom@22 int2016 and 230 in
2011 to 185 in 2012. The SAPS 156s (D
few of the reservists report atuty for voluntary hours. The Inspection report

(August 2012) readed that out of the 187 Reservists recorded for Site B SAPS,

740 Bundle 9,Commission of Inquiry, Assessment of SAPS Documents, Schooling & Leamy Assessment of saps
documentation, Page 16.

741 1tem 3.30 para 5.22 p 1620092010: 20; 201€2011: 34 [tem 3.3P. 178 might be for the said period but it

is not clear on thegge from which period it actually is); 20PD12: 461 as cited by Schooling and Leamy in
Bundle 9,Commission of Inquiry, Assessment of SAPS Documents, Schooling & Leamy Assessment of saps
documentation, Page 18.
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99 were inactivé®’mainly due to the seizure of their paymé&aiThe Khayelitsha
SC took personal responsibility for monitoring the process to discharge these
inactive reservists. This inefficiepdmpacts on the capacity to use reservists for

crime prevention operations in Khayelitsh@*

612. When asked about the declining numbers of reservists in his policing precinct,
Brigadier DI adl a i nf ahe mejatity of them &fecomyni s s i
doing their set hours that they must perform per month, unlike in the past.
Khayelitsha used to be a force with the reservists, they would come and work, but
nowyou havéa t herebés very few that are wor ki
hours that they havetowdk per mont h. |l tés very few,

be a lot of reservists §°

613. Brigadier Dladla further informed the Commission that a number of issues were
contributing towards the decline of the recruitment of reservists, including the

moratoriumon the payment of reservists.

742 1tem 3.30 Inspection: Khayelitsha SAPSegtern Cape 13 until 17 August 2012 para 2.7.1 page 74

743|bid para 2.7.1 page 74

744 Bundle 9,Commission of Inquiry, Assessment of SAPS Documents, Schooling & Leamy Assessment of saps
documentation, Page 2@21.
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Despite Harare SAPS having had fewer reservist staff when compared with Site B
and Lingelthu West stations and they have managed to deploy a number of them,

there isa significant decrease in the total reservists at th@stAfi

There are also no reservists who form part of the cluster comfffanilo
effective use of reservists in in sector commanders wpexgerly trained and

selected reservists could be usually to assist the sector comméfders.

The Commission wafurther informed that in 2010 a moratorium was placed on
the appointment of reservist®. This moratorium lead to the termination of
payment of reservists as there was going to be a policy put in place that was
aimed at creating a governance structure rgervists in the South African
Police. Further that a policy had been developed and finalised, however there

were no official directives regarding the recruitment of reser{ists.

Additionally the Commission heard that the current legal regulatory frarkeago

set out in the regulations as amended on tHeQdiober 2013, had very stringent

747 Bundle 9,Commission of Inquiry, Assessment of SAPS Documents, Schooling & Leamy Assessment of saps
documentation, Page 2223.

748 Bundle 9,Commission of Inquiry, Assessment of SAPS Documents, Schooling & Leamy Assessnsit of sa
documentation, Page 67.
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requirements on who qualified to be a reseri?tThis was because only persons
who were South Africa citizens through birth qualified to be reservists which
excluded foreign nationalg® This exclusion limits the diversity of police
including the requirement that a reservist must be employed when considering the
high levels of unemployment in Khayelitsha. Additionally the appointment of
reservists is currently ondndt the National Commissioner makes, a practice
which is contrary to the legal framework that allows for this decision to lie with

the Provincial Commissionér?

618. Ms Mtwana informed the Commission that police visibility in Khayelitsha can be
increased to soenextent through the participation of reservists in community
patrols which as far as she knew was not happening as neighbourhood watches

are currently patrolling without any support from SAPS.

619. This use of reservists in increasing police visibility wé ssupported by Mr.
Mtsolo who informed the commission that:As | request t hat
police especially more reservists, | believe that those reservists can do better in

our community. The visibility | tweas t a

52 Transcription Page 6932

753 Transcription Page 6932

>4 Transcription 6698

S5 Transcription Page 28412840
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hours there is a van that was just passing and then after another two hours a van

was just®passing. o

Recommendations

620. Prioritisation of a new National Instruction regarding recruitment of Reservists.

621. The Commission heard that the recruitment policy Ib@sn developed by the
Minister of Police and that it was recently announced that it has been finalised.
There are however no official directives that had been given to authorise the

continuation of the recruitment of reservists.

622. It is recommended thahis Commission should require that the new National
Instruction and associated directives must be finalised and implemented with

immediate effect.

623. There must be reservists present and operating at both sector and cluster

command levels.

624. The regulations stig out who qualifies as a reservist must be done in a manner

that is constitutional and not arbitrarily excluding persons such as foreign

756 Transcription Page 134
S" TranscriptionPage 6694 6695
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nationals and unemployed persons. Instead any persons seeking to be a reservist
should apply to the SAPS and theipécation must be decided on their merit in

terms of SAPS guidelines as well constitutional values.

Community Policing Forums

625.Community Policing Forums (ACPFso0) wer
of the transformative project to ensure better serdielivery of policing services
after apart hei dnore demdcratic and pumamrightseorieated fi
form of P Accordng ta Br. Hanif Loonat, former chairperson of the
Western Cape Community Police Board, the vision was that CPFs would
fprovide an avenue for representatives of community organisation and the police
to work together wit hd® Amongiothér thingstit an d
was hoped that police legitimacy would be boosted through the CPFs providing
an opportunity for communities to become involved in policing, and that the lack
of trust and communication between the communities and SAPS would be
addessed through the CPFs providing a direct and accountable link between the

two.”%® The need for CPFs as a platform to transform policing in South Africa

758 Minaar: The Changing face of Community Policing in South Africa post 1996, Acta Criminologica, page 194
[2.2010].

759 Bundle 2, Commission of Inquiry, Specialist Affidavits, item 2, page 5, para 10.

780 Bundle 2, Commission of Inquiry, Spatist Affidavits, item 2, page 5, paras ..



626.

627.

628.
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was particularly important given that prior to 1994, communities did not have an

oversight role over #police.

Mr. Andrew McLean provided further insight into the notion of community
policing as a concept and st rbeliefahgty . C
citizens understand their own security needs and issues in their locality, have a
right to have a say in how they are policed, and have a responsibility to support
efforts to Iimprove community safety ¢é& |
by the view that in a democracy, the police should be accountable to police for

their perf™ ormance. 0

Despte the above visions of community policing in South Africa, the CPFs
operating in Khayelitsha have, for the most part, failed to fulfil their functions,
and, as concluded by t henstift®ralasbuasturesl a T &
established by the Coitsition to enhance policé community relations, is not

functioning effectively and optimized in the Khayelitsha aréa

Communication between the Community Police Forums and the community

IAndr ew MRepoetaBondlls 12, Expert Reports, item 15, paragraph 7.
782 Task Team report, High Court record, page 690, para 6.12.
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629. The February 2014 Mthenthe Repgbttprovides insight into the Khaytdha
residentsdéd | evels of awareness and eng
findings of this report, most Khayelitsha residents do not engage with CPFs, but,
the few who do have found t heartiURffys t o |

in terms @ responding more quickly to crime than SAF8

630. When asked about the extent to which the respondents who had participated in
the survey for the Mthenthe Report were familiar with, had interacted or engaged
with CPFs, the respondents were relatively eysplit in terms of knowledge of
CPFs. 48.6% of the respondents indicated that they had heard of such
organisations and 51.4% of them indicated that they hatthaxf those who had
heard about the CPFs, most (80.5%) had not dealt with the organisations,
although 19.5% had. Of the 19.5% of the respondents who had dealt with the
CPFs, the senti meernrtisvewetrhee nt haantd QPhFesr efi w
t hear rii ve before the pol i @ae dmeliogate t her

criminals until they tellte m wher e they have Midden th

763 Mthenthe Report, Bundle 10, Commission of Inquiry, item 1, page 8.

784 Mthenthe Report, Bundle 10, Commission of Inquiry, item 1, page 8. For example, Mr Mahlutshana

(principal of Chris Hani Senior Secondary School in Harare commended the Harare CPF and gave evidence that

in the absence of prompt police responseandpolcce b i | ity at his spllarobl , the CPF
suppord avisible fiackboné. [ Transcri pt, 28 January 2014, page 503
85 Mthenthe Report, Bundle 10, Commission of Inquiry, item 1, page 45

766 Mthenthe Report, Bundle 10, Commission of Inquiry, item 1, page 45.



631. The Mthenthe Report indicated that some survey respondents had joined or
resorted to organising with other community members as a safety measure.
These included street / traditional committees (9.6%), neighbod watches

(8%) and CPFs (6.3%) and vigilante groups (2.4%).

632. With regard to the specific precincts, the Mthenthe Report found that 7.4% of the
survey respondents had formed part of the Site B CPF, 5.1% had formed part of

the Harare CPF and 5% had fodneart of the Lingelethut West CPF58

633. Therefore, according to the Mthenthe Report, although just over half of the
survey respondents were aware of CPFs, CPFs are not used by a large majority of
the respondents. As noted by Mr. McLean, the findings irvitieenthe Report
Il ndi cate that t he CPF s memberskip thay enbaigdss h a
regularly with their communities, and are not clear about their role and

responsi®ilities. o

634. In her testimony, Ms. Phumeza Mlungwana gave insight into the reagons
community members, community leaders and organisations are discouraged from
engaging the CPF and participating in CPF meetings. Ms. Mlungwana noted that

CPF meetings are irregular and many scheduled meetings do not always take

87 Mthenthe Report, Bundle 10, Commission of Inquiry, item 1, page 45.
68 Mthenthe Report, Bundle 10, Commission of Inquiry, item 1, page 42.
"Andrew McLeands Report, Bundle 12, Expert Reports,
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place/’® She highlighted ur t her i ssues regarding the
communi cation wi t h t he c o mnjtlheyi wese t hr o
supposed to listen to community challenges and be able to communicate those
challenges to the police and vice versa ... But somtheofpeople who have
attended those meetings a lot of times that has never really happened you get
ther e and it 6s peopl e kind of def end
community platform where you tackle and discuss challenges and possible or

positiveways forwardd’’?

[In]leffectiveness of the CPFs in Khayelitsha

635. It became apparent, through evidence before this Commission that there is a
widely held perception that the CPFs in Khayelitsha are dysfunctional and
ineffective, and that this hantributed to the low participation in CPFs as a
platform for addressing crime related issues For example, in his testimony,
Bishop Mtsolo stated that although he was aware of the CPFs, it had become
cl ear t o hi mwerd dorapletely ihefevaCaRdHrscapdble of fulfilling

their mandate to achieve effective crime control, reduce fears of crime and also

"0 Transcript, 31 January 2014, page 924.
I Transcript, 31 January 2014, page 924.
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improve police service’® It was for this reason that Bishop Mtsolo established

a Neighbourhood Watch in llitha Park.

636. Bishop Mtolo testified hat CPFs are currently not fulfilling their functions and
emphasi sed the need to havdiftheaupolcg | oni n
forum working with the police can be effective enough and also to take the
complaints of the people to our society thatuld be good, but it is needed that
the police forum must do their job. They must not be there just for other things.

They must be concerned about the crime ote.

637.Ms . MI ungwana shared Bishop Mtsolobs s
weref rui tl ess, and as agawes whdpno toiger SJ C
participated in these meeting$. In response to this issue, Mr. McLean found
that it was striking that the complainant organisations are not engaged with the
CPFsi it seems that thexpertise and potential resources of civil society, as

well as the full range of governfhent ac

638. Mr. Chumile Sali, former secretary of the Harare Station CPF also highlighted

aspects of t he CP§&mwavioud positiboruexpoded onmtathe t vy .

"2 Transcript, 23 January 201gage 111.

"3 Transcript, 23 January 2014, page 138.

"4 Transcript, 31 January 2014, page 925.

™SAndrew McLeands Report, Bundle 12, Expert Reports, i
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finside operations of the police and to the relations (and lack thereof) of the
police with 7 Henoteddhati@BFRs oughy to play a pivotal role in
creating and maintaining polimmmunity relations, hogwer, the lack of
resources makes fulfilling this role extremely difficUlt. Issues relating to the

CPFs®6 | ack of resources are addressed &

In his evidence, Mr. Loonat stated that the absence of chairpersons at cluster
meetings and the cancellatioh meetings adds to the dysfunctionality of the
CPFs, i n [hii]sf vtiheew,e fAwasnot any meetinq

dysfunctionality wit'fin the Khayelitshe

The above findings and perception of the CPFs as expressed by community
members ath former members of CPF structures are supported by the findings
contained in the Tshabalala Task Team Report. After having interviewed the
chairpersons of the CPFs at the three Khayelitsha stations, the Tshabalala Task
Team f oun donttibatiant hattthe EPFs$iare making to improve police
community relations in the Khayelitsha area questionable, primarily because of
the lack of participation by representatives of all the relevant community

structures and inadequate involvement in the community gisoggad community

776 Bundle 7, Comrission of Inquiry, Specialist Statement 11, para 3.
777Bundle 7, Commission of Inquiry, Specialist Statement 11, para 12.
"8 Transcript, 4 February 2014, page 1410.
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awareness progr ams [®aThe ddnhabalalabrgsk Tedme SAI

made the following findings in respect of the CPFs:

640.1 in respect of the Khayelitsha Station:

640.1.1 the poor relationship between the management of the
Khayelitsha Police Statioand the Khayelitsha CPF is not
conducive for effective coperation and partnership
policing. For example, Mr Siko, Acting Chairperson of the
Khayelitsha Station CPF raised his concern that the CPF is

not recognised by the management;

640.1.2 neither the CPF Catitution or minutes of each of the
stations could be produced by either the Police Stations or

the CPF*80

640.2 in respect of the Harare Station:

640.2.1 the Harare Station was also found to be not functioning

well;

"9 Task Team report, High Court record, page 688, para 6.2.
780 Task Team report, High Court @d, page 688, para 6.4.



362

640.2.2 despite weekly meetings being held, the value thatethe
meetings are contributing to any objective could not be

established®!

640.3 in respect of all three stations:

640.3.1 there is no or very little interaction between the Station
CPF6s and the Khayelitsha Cl u:

structures.

641. Although the Taskileam Report reported that the LingelethMVest CPF has a
good ceoperative relationship with the station managen&nthe current
chairperson of the Lingelethu West CPF, Mr. Sipho Jafta, raised various
concerns about police responsiveness, their canitio toward solving crimes in
partnership with the CPF and providing the CPFs with any informed solutions.
Of particular concern was the seetor c
West CPF, a s thle sectodcamntarder svoula toend te the@ting
sometimes, and sometimes would give a report, and sometimes would not give a

report at all, and sometimes the sector commander would not attend the

81 Task Team report, High Court record, page 688, para 6.6.
82 Task Teanteport, High Court record, page 688, para 6.5.
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meet i gkhe | ack of valuabl e contri but.i

partnership limits the CPFRbility to perform effectively.

642. Another issue limiting the CPFs ability to perform effectively is that the CPFs in
Khayelitsha are dominated by political parties. This was noted by Ms
Nontutuselo Mtwana of the VPUU who mentioned that the affiliation with
political parties, particularly in the Harare Station (dominated by COPE) and the

Site B Station (dominated by the ANC) is detrimental to their effectivefiess.

643.Fundament al to the CPFsd ability to pe
they must havea safety plan, developed by all the relevant stakeholders. Mr.
Bubele kaBeja, who is responsible for the Justice and Constitutional Portfolio of
the Khayelitsha Development Forum and has been involved in the CPF structures
in Khayelitsha’®® informed the Comission that he was not aware of the annual
plans or strategies pertaining to the CPFs, and that he had not been invited to
contribute to these plans, ded%Thise hi s
suggests that the provisions of section 64C(20fgthe SAPS Act/®” have not
been complied with. alnlannuat policarpdan raust bé hi s

developed by the Executive Head of the municipal police service after

"8 Transcript, 12 February 2014, page 2771.
84Bundle 8, Legal Resource Centre, item 43, pages.2
85Bundle 5, APS, File 8, page 6, paragraphsi112.

8 Transcript, 20 February, pages 4194 & 4262.

87 South African Police Services Act, 68 of 1995.
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consultation with the South African Police Force (SAP&)d relevant

Communiy Police Forums (CPFs) 0

SAPS and CPF Information Sharing

644. In order for the CPFs to function properly and to fulfil their mandate, it is
essential that there be an exchange of information between the CPFs and their
respective stations aboutter alia, crime patterns in the communities. Mr
Loonat found that a breakdown in this communication causes a great disservice to
the community citoishacpeven fact thab % af yairecrinie[s]
are resolved with information that comes from the commuamnitl/the community
relay this information through your CPFs, then if there is no partnership, or there
IS no relationship, you are actually cutting off an integral part of the partnership

in the combattindg®of crime in that areeé¢

645. The Task Team Report notedat the SAPS did not support the Khayelitsha
Safety Seminar that was arranged by the three Khayelitsha CPFs on 7 July 2012.
The purpose of the seminar waster alia, tdiscus$i ways to integrate
departmental plans and enhance partnerships betweeootienunity and crime

prevention agencies with the® Riswawat o f c

"8 Transcript, 4 February 2014, page 1412.
78 Task Team report, High Court record, page 689, para 6.7.
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missed opportunity by SAPS to share information with the CPFs and community

members.

Resources

646.

647.

Mr Abrams identified various problems with th&xtended Partnership
Programme (AEPPO) . He stated that al t
bring about transformation, it would appear that there is no accountability or
auditing mechanism in respect of the money provided by DoCS to the respective
CPFs, and that the money emanating from the EPP is not sufficient for the types

of activities in which the CPFs are engad&d.

This is particularly prejudicial to poorer communities which do not have access to
personal resources and equipment to suppogt r acti viti es. Mr
supported this conclusion. In his statement, he noted that in Khayelitsha, most
members who serve i n t he un@deRsfulfiithee unen
constitutional rol e d% eForteramph, Ml ®ati k o f
mentioned that the members serving the Harare Station did not have transport and
that this CPF was not even allocated with an office or statiodaand, as he

stated i n ibkilssthepwpeade of @ CPFyf thére are no resources, no

"0 Transcript, 4 February 2014, page 1431.
7?1 Bundle 7, Commission of Inquiry, Specialist Statement 11, para 12.
72 Bundle 7, Commission of Inquiry, Specialist Statement 11, para 12.
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of fices, ’$Aninwertart issuechighliohted by Mr. Sali is that night
patrollers are not supported by the police, through police vans or the like, and the

lack of support from the police demoralises the CPFs.

CPF Independence and Oversight Function

648. Another challengé i mi ti ng the Khayelitsha CPFsb©®
that they are largely dependent on their respective stations to function, and
consequently, cannot properly perform their monitoring and oversight functions.
As noted by Mr. Loonat, where her e i s an absewmwme of
happens is that we [CPFs] cannot serve our communities in the manner

expecdted. o

Recommendations

649. We propose that the Commission makes the following recommendations to

improve the functioning of the Community Patig Forums in Khayelitsha:

649.1 CPF meetings must be regularised and held on a definite week and day of
the month. This will assist with ensuring that meetings are more

accessible to the public. The standard process proposed by Mr Loonat

793 Transcript, 4 Feruary 2014, page 1351.
4 Transcript, 4 February 2014, page 1471.



could be used in thisegard. In terms of this process, gobum
meetings are held in the first week of the month, all CPF meetings are
held in the second week; all cluster meetings are held in the third week

and the Provincial meeting is held in the fourth wé&ek.

649.2 All CPF agendas should be produced timeously ahead of meetings and
circulated to as large a group of stakeholders as possible. Minutes of the
meeting must be produced in such a way as to provide sufficient detail

for those not at the meetirie.

649.3 Regular quarterlyrapr t s on the CPFs6 progress

disseminated®’

649.4 As advised by Mr. Loonat, the chairpersons of the respective Khayelitsha
stations should attend the SCCF meetif§§sThis is important to ensure
that there is an exchange of information kestw the CPFs and the station

about,inter alia, crime patterns.

649.5 Ongoing training must be provided by the City and DoCS to CPF

members. Mr. Abrams suggested that the training should focus on

95 Transcript, 4 February 2014, page 1401.
™Sean Taitodos Report,
""Sean Taitodos Report,
"8 Transcript, 4 February 2014, page 1410.

Experit3lReport s,

12,
12, Expert Reports,
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649.7

36¢

ensuring that members understand their roles and functions.tedlec
treasurers, project officers or managers should undergo specialised
training on how the CPFs financial affairs should be mané&fed.
Training on the Public Finance Management Act should be incorporated
into such training® In addition, CPF members mus¢ provided with
training and support for capacitybuilding, including advocacy skills,
monitoring and evaluation, communication, secretarial training and
conflict resolution. According to Mr Tait, training courses on these
aspects have already beerveleped in partnership with DoCs and are

readily availablé?!

At the least, all CPFs should have the following resources: an office; a
telephone (or cellphone); a computer (for recording and collecting their
data); internet access; resources to enable tAREsCio disseminate
newsletters within the community; tweay radios; torches and

bicycles8®?

A thorough understanding of the dual nature of the CPF role (as an

independent monitoring and oversight body, as well as a partnership)

" Transcript, 4 February 2014, pages 142422,
800 Transcript4 February 2013, page 1433.

80lSean

Taitds Report, 12, Expert Reports, item 19,

802 Transcript, 4 February 2013, page 1422.

pag
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needs to be built on bothdgis through the training of both SAPS and the

CPFs03

649.8 The following measures need to be taken increase the capacity and

representation of CPFs:

649.8.1 Because the effectiveness of CPFs is largely determined by their
membership, the formal nomination and electiamcpdure
must be followed. This procedure provides that registered
organisations in sectors nominate individuals for election to
sector community police sdbrums, and the Chairs of these
subforums become members of the statievel CPF. This
procedue seeks to address the allegations that have been made
to the Commi ssion that Station
picko CPF members who are deen

SAPS8

649.8.2 The capacity of the CPFs must be built through a new initiative

to revitalise the €Fs, and where necessary, some must be

88Andrew MclLean6és Report, Bundle 12, Expert Reports, i
84ANndr ew McLeanos2 RpepRapdrts, iteB 15 patagraph 45.
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reconstituted to ensure representation and the involvement of

key community organisatiorf€>

649.8.3 A simple offer to join the CPFs has not proved to be sufficient.
SAPS management must constantly build community

participaton, if need be through bilateral engagemétfts.

649.8.4 Importantly, the CPFs in Khayelitsha must proactively respond
to the offer made by Ms. Mlungwana to build-@peration
between SAPS and the community in a transparent form
through convening public meetings withe community, SAPS,

and the CPF¥’

649.9 A neutral respected third party convenor for CPFs must be appointed to
address the CPFsO0O reliance and dep:«
SAPS to organise meetings, provide meeting space and transport for CPF
members According to Mr. Mclean, in crisis situations where the
policecommunity relationship is strained, such as in Khayelitsha, a third

party could play a valuable convening role until the situation improves.

8Andrew MclLeanés Report, Bundle 12, Expert Reports, i
8%sSean Taitodés Report, 12, Expert Reports, item 19, pag
807 Transcript, 31 January 2014, page 926.
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Mr McLean proposed the DoCS or a mutually respg NGO as third

parties to fulfil this third party rolé®

649.10T h e i ntroduction of Community Scor

considered to monitor and evaluate the performance of the SAPS and
CPFs and to increase accountability aesponsiveness. The purpose of

t he CSCiacreass thet voice idf marginalised communities in the
delivery of policing, and provide a focal point for pohcemmunity
dialoguet®® CSCs have the benefit of providing an opportunity for
engagements betweethe community and police about addressing
various issues and are, according to Mr. Mclean, cheaper to administer

and analyse, less tirmnsuming and more sustainable that surveys.

649.11 A multi-stakeholder response to improving safety in Khayelitsha in the
form of a AKhayelitsha Community Sa
developed with input from the CPFs at cluster level, the SAPS, the DoCS
and other departments in the Western Cape Government and the City of

Cape Towr0

88ANndr ew Mc L e amdesl2, RgeatReports, itBnul5, paragrapht 48.

8¥Andrew MclLeanb6és Report, Bundle 12, Expert Reports, i
and an example ofa communitp ol i ce score card are attachedand Mr Mc
fannexure 20, respectively.

80Andrew MclLean6s Report, Bundle 12, Expert Reports, i
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649.121 n addition to thg ©bkhayegl iFtoghuan @Qamr
plan must be developed at station level to inform the work of the relevant
forum attached to that station. This plan must be developed jointly

between the SAPS and the community on priority is&ties.

649.13 A public constituency of sygort for community safety must be built
through improving communications and the flow of information between
the SAPS, CPFs and the community. This could include, for example,
providing feedback on the investigation of cases and information about
the right to bail and its application through workshops and/or local

radio 812

649.14 Conflict resolution and the provision of skilled mediators must be made

available to the CPFs and station managerfiént.

The Department of Community Safety

650. We submit that the Department of Community Safety (DoCS) does not engage

communities as citizens with rights to whom it is accountable. For example, in

developing the priorities, needs and resource allocation for communities it

81Sean Taitodés Report, 12, Expert Reports, item 19, pag
82Andrew MclLeanés Report, Bundl én68 2, Expert Reports, i
883Sean Taitodés Report, 12, Expert Reports, item 19, pag
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organises a one day formaketing where the Minister and SAPS make formal
presentations and ACPF Chairpersons wo
indication that documentation, draft and a report on the previous year is made
available to communities for scrutiny and active intgatmn in workshops. The

DoCS Annual Meeting with the Khayelitsha Cluster is a ritual rather than an
open, accountable and responsive planning process taking into account the

genuine needs of the community.

651. The Expanded Partnership Programme (EPP) stugges t h a't I ts nfu
purpose is to strengthen community par
setting Amini mum st and a8 dhe urfifamstagdandi v e r \
of Adel i veryo requires significant k n
administer programmes that enhance police efficiency, prevent crime and
conducts oversight over SAPS. In addition, the EPP requires skills to produce
newsletters, update and consult websites and generally communicate with
schools; religious organisationgyic bodies; NGOs such as Rape Crisis, Mosaic
and the Thuthuzela Centre; and businesses in Khayelitsha. Regrettably, the

uniform funding standard and fails to meet the constitutional requirement of

814Bundle 2(3) File 13 Affidavit of Gilbert Lawrence, par 16102.
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prioritising the needs of the most vulnerable exposedrimes of extreme

violence81®

652. The failure of DoCS to discharge its constitutional mandate of open, accountable
and responsive government leads to a distrust by the community and inefficiency

by SAPS.

Recommendations

653. The enhancement of CPF capacity must bedewtaken immediately in

consultation with the CPFs, SAPS and the complainant organisations.

654. The DoCS budget must reflect a progressive realisation with an equitable
distribution of resources based on the needs of working class communities,

vulnerable to wlent crime.

815 Bundle 2(3) File 13 Affidavit of Gilbert Lawrence, par 16205.



37¢

W. GOVERNANCE

Findings

655. Robust, independent oversight is vital for the efficient performance of all police

functions.

656. There has been a failure of oversight with regard to several issues that have arisen
at the Commission, including: the @thtion of human resources within SAPS,

and the level of unpunished police misconduct.

657. There is a strong legislative and constitutional system of oversight in place.
However, IPID and the Civilian Secretariat are not funded sufficiently to perform
their mandated tasks. The CPFs lack the necessary independence to perform
meaningful oversight. DOCS and SAPS in the Western Cape have ot co

operated sufficiently to allow DOC to perform its oversight role to its full extent.
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Recommendations

658. Immediate: As a general rule, the work and reports of the Civilian

Secretariat should be publicly accessible.

659. Short: DOCS and SAPS in the Province should eoperate so that DOCS can
exercise its constitutional oversight function in the Province effectiveland
efficiently. They should conclude a memorandum of understanding that
allows DOCS all access necessary to provide independent oversight, to the

extent consistent with SAPS6s operatior

660. Medium: Funding for both IPID and the Civilian Secretariat should be

increased.



X. MANAGEMENT ISSUES: PERFORMANCE MANAGEMENT AND

INSPECTIONS

Performance Charts

661. SAPS has established a Performance Chart that ranks stations according to a
variety of factors. We do not intend to summarise the functioninghef
Performance Chart. Instead, we will focus on where it falls short and how it

could be improved.

662. The Complainant Organisations largely agree with the detailed and helpful
assessment of Andrew Faull. Faull concludes that, while the Performance Chart
is necessary and in many ways admirabfet is deficient in certain key respects.
The underlying concern that I nforms ma
that the Performance Chart does not measure outcontedoes not measure

public satisfactionwith the police, or public feelings of fear or safety.

663. The content of the Performance Chart implicitly reflects the role we believe the
police should play. If it is focused on reducing crime rates, the police will try to
reduce crime rates, even if thavolves manipulating statistics and encouraging

underreporting. If the Chart measures the degree to which the public are

816 Faull Report (Bundle 12, Document 22) page 2.






