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COURT RESUMES ON 11 FEBRUARY 2015   (at 11:21)  

PROSECUTOR:   Case number 14/985/2013, state v Phumeza 

Mlungwana and 20 other.   The presid ing of f icer magistrate 

Fredericks;   state N Rajab(?);   a l l  the accused being 

represented by advocate Bishop;  the interp reter Ms Balat i .   5 

The matter is on the ro l l  today for the purpose of  judgment.  

---oOo---  

J U D G M E N T 

Right then, case number 14/985/2013, state v Phumeza 

Mlungwana and 20 others.   Al l  accused before are adult  10 

persons represented by advocate Bishop.  The accused are 

charged with one main count in that  on about 11 September 

2013 at  or near the Civic Centre in Cape Town in the distr ict  of  

the Cape the accused unlawful ly and intent ional ly convened a 

gathering in protest  against  sanitat ion services without giving 15 

the re levant municipal  authori ty any not ice that  such gathering 

would take place.  The al ternat ive count is that  on the same 

date and place the accused also ment ion previously unlawful ly 

and intent ional ly at tended a gathering in protest  against  poor 

sanitat ion services without not ice and the required permission 20 

f rom the re levant authori ty.  

Now al l  21 accused pleaded not gui l ty.   Admissions were 

made in terms of  sect ion 220 of  Act  51 of  1977 and admit ted in 

terms of  the exhibi t  that  was handed in,  Exhibi t  A.   Th e state 

cal led two witnesses, Noel da Si lva and Jacob Petersen.  Noel 25 
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da Si lva,  he to ld the court  that  he is a representat ive at  the  

City of  Cape Town and issues permits for gatherings.   He also 

to ld court  that  on the said date of  9 September 2013 he did n ot 

receive an appl icat ion for the gathering.   He in i t ia l ly spoke of  

an appl icat ion procedure,  but  later dur ing cross -examinat ion 5 

to ld the court  that a not ice is what ought to have been given.  

He also to ld the court  that  i f  not ice was given and the part ies  

received no response, that  that  would mean the act ion could 

go ahead.  He, h imself ,  d id not  observe the event of  the day.  

 Jacob Petersen, he test i f ied that  he is a warrant of f icer 10 

for Publ ic Order Pol ic ing stat ioned at  Corr ie(?).   He arr ived 

with a capta in Prins on 11 September 2013 at  the Civic Centre.  

He to ld the court that he saw protestors who were chained.  

According to h im 20 protestors were chained whi le 20 other 

protesters were in the immediate vic in i ty.   He was to ld by 15 

captain Prins to arrest  the protesters.   According th is witness 

20 of  the protestors ran away.  The rest  of  the protestors who 

were arrested,  according to h im, were on the chain and 

consequent ly were at  court  or were the accused at  court .   

During cross-examinat ion quest ions as to whether i t  was 20 

possib le to access the Civic  Centre despite the protest ,  was 

possib le,  he indicated that  no one would be able to pass these 

protestors even i f  they l i f ted their  chained arms to a l low them 

to pass. 

 I t  is  c lear f rom the evidence of  accused 1,  who then later 25 
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came to test i fy for the defence and court  is going to deal with 

that  aspect later and the exhib i ts that  were tendered, for 

example the photographs that  were handed in,  that  there were 

no . . . ( indist inct)  of  any people in the vic in i ty of  the c hained 

accused br inging the tota l  of  those protest ing in the region of  5 

40 as the last -ment ioned had test i f ied.   According to h is 

evidence the passageway to enter the Civic Centre was 

blocked and that  people were being prevented f rom enter ing or 

exi t ing that  s ide of  the Civic.   From the exhib i ts one can 

clear ly see another sta irwel l  not too far f rom where the 10 

chained protestors were and the photograph actual ly depicts 

people ut i l is ing that  s ide to the Civic.   The state c losed i ts 

case af ter th is witness was cross-examined. 

 Defence then brought in appl icat ion for d ischarge in 

terms of  sect ion 174 of  Act  51 of  1977.  The state opposed i t  15 

and the appl icat ion was denied by the court.   The defence 

cal led accused 1, Phumeza Mlungwana.  She te l ls the court 

that  she belongs to an organisat ion cal led The Socia l  Just ice 

Coal i t ion and that  she is general  secretary of  the said 

organisat ion.   In addit ion to her evidence an af f idavi t  was 20 

handed into court  set t ing out  the history of  their  gr ievances as 

wel l  as the communica t ion agreements and f rustrat ions as an 

organisat ion together with the community they experienced 

with the counci l  and mayor in part icular in t rying to a l leviate 

the pl ight  of  the communit ies.  25 
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 Protest  act ion was decided upon by accused 1,  3,  5,  12,  

15,  16,  17,  18,  19 and 21 af ter var ious agreements fa i led to 

address the pl ight  of  the poor sanitat ion in the area.  I t  was 

decided that  they would not  give not ice of  their  proposed 

act ion as they would be no more that 15 people protest ing.   15 5 

in i t ia l ly,  that  is  accused 1,  2,  3,  4,  5,  6,  8,  10,  12,  13,  15,  17, 

18,  19 and 21 then chained themselves across the steps at 

Cape Town Civic Centre entrance.  A let ter was draf ted to the 

mayor set t ing out their  gr ievances and informing her and her 

of f ice that  15 protestors  would be protest ing outside her of f ice 10 

at  the Civic Centre on 11 September that  day.   This let ter was 

dated 11 September 2013 as the court  a lready stated and was 

e-mai led to the mayors of f ice on the said date and was also 

handed into court  as an exhib i t .  

 During the course of  that  morning they cal led up other 15 

members who eventual ly tota l led six to e i ther br ing food, 

water,  f i les,  buy padlocks,  chains and rendered tasks l ike show 

media to the person in the chain whom they can interview and 

to send of f  e -mai ls.   These other members were never 

intended to engage in the protest  act ion,  but  was there, 20 

according to accused 1,  only to render support where needed.  

She te l ls the court  that  emot ions ran high and at  t imes these 

six would come with in the vic in i ty of  where the 15 were 

chained were,  sang songs and chanted with them.  At  t imes 

some of  them would move in and out of  the chain and then go 25 
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on with what they were tasked to do for the day.   At no stage 

were these people asked by the accused, who decided upon 

th is act ion,  to remain neutra l  and not to jo in the protest.  

 When the pol ice arr ived a captain Prins spoke to the 

group chain and enquired about their  reasons for being there.  5 

Accused 1 to ld h im they wanted to see the mayor or one of  her 

representat ives in order to hand over a let ter with their  

gr ievances.  According to accused 1 captain Prins lef t ,  came 

back and advised that  no one f rom the of f ice of  the mayor 

would be coming and that  their  demonstrat ion was i l legal.   10 

They were to ld to d isperse.   Accused 1 pointed out that  they 

were with in their  r ights as they were only 15 people protest ing 

and need not have given not ice to do so.  A quick count, 

however,  by the of f icer proved more people were now ei ther 

at tached or hold ing on to the chain,  making the amount  of  15 

people protest ing in excess of  15.   Accused 1 spoke to the 

group and to ld them that  they only wanted to be 15 people as 

th is would st i l l  keep them with in the law and that i f  there was 

any one who no longer wanted to be part  of  the protest ,  they 

were f ree to leave.  Accused 16, accused 4 and accused 5, the 20 

last  of  whom I  just ment ioned are two of  the accused who were 

meant to be part of  the chain,  according to accused 1.   The 

three of  them then lef t  the chain.   The rest  then decided not to 

leave unt i l  the mayor or someone f rom her of f ice came to 

receive the letter.  25 
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 The instruct ion was given to arrest a l l  those present on 

the chain,  including those in the nearby vic in i ty.   According to 

accused 1 those who lef t  the chain,  including the members 

who were there merely to render support  as previously 

ment ioned, were then also arrested with those st i l l  a t tached to 5 

the chain.   The tota l  number of  persons on the chain at  the 

t ime of  the arrest then were 13, but  in tota l  21 people were 

arrested.   The 21 people who were arrested are current ly the 

accused in court  today.  

 In addit ion to her evidence various photographs were 10 

handed in depict ing those on the human chain at var ious 

stages of  the protest  and where at  the Civic  Centre they were 

posi t ioned.  There are no other protestors tota l l ing an amount 

of  20 people in addit ion to the accused immediately in f ront  or 

behind them.  I t  is  c lear f rom the photographs that  where the 15 

group had chained themselves that entry to the Civic Centre 

was not b locked of f .   From the photographs there are no more 

than 16, then 17 and then 18 people on or in the vic in i ty of  the 

chain at  any given t ime in quest ion,  th is being very d i f ferent 

f rom the of f icer ’s evidence that there were about 40 protestors 20 

of  whom 20 had run away and the rest  o n the chain then being 

arrested. 

 On one of  their  photographs one can clear ly see another 

sta irwel l  and people,  in fact,  making use of  i t ,  thus gain ing 

access to the Civic Centre f rom another point .   I t  is  c lear that, 25 



 
1 4 / 9 8 5 / 2 0 1 3  

165 JUDGMENT 

 

11.02.2015/11:45-12:22/KMS / . . .  

as test i f ied by the accused, and in co ntrast  to what the pol ice 

of f icer test i f ied,  that  at  no stage was entry then to the Civic 

Centre prohib i ted by th is group of  protestors.   The of f icer a lso 

to ld the court  that no one would be able to pass under their  

arms if  they were to l i f t  i t ,  but  he,  h i mself ,  d id not  witness any 5 

such refusal by those on the chain to a l low anyone to the 

bui ld ing by not  l i f t ing their  chained arms.  Despite th is he te l ls 

the court  the protestors were peaceful .   From the photographs 

there is nothing to suggest that  they were  not.   In fact,  

throughout accused 1 evidence, th is is what she says.  10 

 Accused 1 also te l ls the court  that  they wanted to be 15 

people at  a l l  t imes and that  they never intended exceeding that 

number as they wanted to remain wi th in the realms of  the law, 

but  only asked the extra persons to leave once captain Prins 

had pointed out to her that  they were in excess of  their 15 

number.   The court  notes that  when she asked for those 

chained to kept at 15, there was no resistance, but complete 

cooperat ion.   Clearly th is could have been done earl ier too 

before the pol ice arr ived.  

 The quest ion then ar ises, d id the accused contravene 20 

sect ions 12 (1) (a),  that being the f irst  and main count by not 

giving the required not ice of  the proposed act ion and was th is, 

in fact ,  a gathering as def ined in the act?  Can i t  a lso be said 

that  a l l  21 accused, in fact ,  were conveners of  a gathering i f  

the court  f inds that  indeed the gathering was convened.  The 25 
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answers to these quest ion l ie in the def in i t ions of  the words 

convene and gathering as def ined by the act .   The act def ines 

convener as:  

(a) Any person who of h is own accord convenes a 

gathering and;  5 

(b) In re lat ion to any organisat ion or branch of  

any organisat ion any person appointed by 

such organisat ion or branch in terms of  

sect ions (2)  (1).  

Gathering means any assembly concourse or procession  10 

of  more than 15 persons in or on any publ ic road as def ined in 

the Road Traf f ic Act  29 of  1989 on any other publ ic p lace or 

premises whol ly or  party open to the air .  

 Now those who took the resolut ion to protest  were 

accused 1,  3,  5,  12,  15,  16, 17, 18,  19 and 21.  These are, 15 

according to the admissions made by the accused as wel l  as 

the test imony of  accused 1,  the conveners.   Sect ion 12 (1) (a) 

only has appl icat ion on those who convened a gathering .  

In i t ia l ly there were only going to be 15 protestors,  but  when 

others jo ined in song and dance they did not  stop them.  in 20 

fact ,  accused 16 was one of  those who decided to embark on 

th is act ion with the accused termed by the defence as the 

convening accused and was thus aware of  the fact  that only 15 

people would be used to protest  on th is day and knew the 

reason why they wanted to remain 15.  25 
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 What is not c lear for th is court  is whether the other 

accused, that  is accused 7,  9,  11,  14 and 20, who did not  f orm 

part  of  the accused planned react ion and who were asked to 

assist  on the day in quest ion,  whether they,  in fact ,  were 

aware that  not  not ice was given and the intent ion of  the 5 

protestors to remain only 15.  Besides th is fact,  they,  together 

with accused 2, 4, 6,  8, 10 and 13, were not part  of  those who 

took the resolut ion to hold the act ion and thus sect ions 12 (1) 

(a) is not  appl icable to them.  THE COURT FINDS THAT 

THESE ACCUSED ARE NOT GUILTY IN RESPECT OF COUNT 10 

1, THE MAIN COUNT, AS THEY WERE NOT THE 

CONVENERS .   The court  f inds that  the fo l lowing are then 

gui l ty and their  quest ions that  were previously asked are 

answered in the af f i rmat ive,  ACCUSED 1, 3,  5,  12,  15,  16,  17, 

18,  19 AND 21 ARE GUILTY THEN IN RESPECT OF THE 15 

MAIN COUNT .  

 The al ternat ive charge, being that  of  sect ions 12 (1) (e) 

of  Act 205 of  1993 simply set  out that th is sect ion is not 

appl icable to the remaining accused as they were never the 

conveners to begin with and the prohib i t ion with regards to the 20 

place where a gathering may be held is a lso not appl icable to 

them.  THE COURT ACQUITS THE REMAINING ACCUSED ON 

THE ALTERNATIVE CHARGES AS WELL, THAT BEING 

ACCUSED 2, 4,  6, 8,  10,  13,  7,  9,  11,  14 AND 20 .    

- --oOo---25 
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MR BISHOP:   As it  p leases the court,  Your Worship.  

PROSECUTOR:   As the court p leases, Your Worship.  

COURT:   Mr Rajab? 

PROSECUTOR:   As the court  p leases, Your Worship.   W ith 

respect,  can I  just  ask that  the people that  have been 5 

acquit ted, that  they then step of f ,  Your Worship.  

COURT:   Al l  r ight .   Accused 2,  the accused tha t  I  am going to 

ment ion now, you may then leave.  You may go and si t  at  the 

back in court .   You have been acquit ted.   Accused 2,  accused 

4,  accused 6, accused 8,  accused 10, 13,  7,  9,  11,  14 and 20.  10 

Accused 1, 3, 5, 12,  where’s 12,  1,  3,  5,  12,  do you kno w who 

you . . . ( indist inct)  be,  a l l  r ight ,  let  me just  see.  

MR BISHOP:   Just  stand up when she cal ls your name.  

COURT:   I  am just  taking a count here.  I  just  want to make 

sure,  is i t  Marlena Thlompe(?).  You can si t  down, I  just…  15?  15 

That would be Mpoi Bizingiso(?),  16,  Senoko Mokondolozi(?),  

17,  Senoko Boyowethu(?),  18,  Sebezo Azethu(?),  19,  Jana and 

number 21.  

MR BISHOP:   And accused 14, Your Worship,  was not 

convicted,  is that  correct?   20 

COURT:   No, She was acquit ted.  

MR BISHOP:   Thank you, Your Worship. 

PROSECUTOR:   Your Worship,  can I  request that  the machine 

just  be paused, Your Worship?  The state is in possession of  

the SAP69.  I  just  want to sort  out  the running of  the SAP69.  25 
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COURT :    Al l  r ight .   Let ’s just  pause the computer.   The 

prosecutor  just  needs to sort  out  the SAP69’s.  

MECHANICAL INTERRUPTION (at 11:38) 

COURT:   The court  just  noted to both the state and the 

defence that what I  am about to say now is just  a paragraph 5 

that  I  omit ted to read out as part  of the judgment.   I t  does not 

change the courts ’ f inding,  but  the court  is going to read i t  out 

anyway for purposes of  c lar i ty sake and th is is the part  where 

the court ,  in  actual  fact ,  f inds that  those who had planned the 

act ion were,  in fact ,  the ones gui l ty of  the main count.  And it  10 

fo l lows on f rom where the court  ment ioned the accused 7,  9, 

11,  14 and 20 who were the persons cal led up on the morning 

to assist .   Accused 2,  4,  6,  8,  10 and 13 and then the court 

fo l lows on by saying:  

 Despite p lanning on only being 15 protestors,  they 15 

al lowed the number to be increased and only opted to do 

something about i t  when i t  became clear that  they would be 

arrested.  By then the intended 15 protestors 1, 2, 3, 4,  5,  6, 

8,  10,  12, 13,  15, 17, 18,  19,  and 20, including accused 16, 

had already contravened the law.  Court  f inds that at  that 20 

stage they were indeed a gathering and since sect ions 12 (1) 

(a) is appl icable on convening accused only,  court f inds that 

they then made themselves gui l ty in respect of  count 1 and 

that  would be accused 1,  3,  5,  12,  15,  16 ,  17,  18,  19 and 21, 

the accused court a lready previously ment ioned as the ones 25 



 
1 4 / 9 8 5 / 2 0 1 3  

170 CONVICTIONS 

 

11.02.2015/11:45-12:22/KMS / . . .  

the court  had found gui l ty.   That was al l  I  wanted to say.   Now  

you may proceed Mr Rajab.  

PROSECUTOR:   As the court p leases, Your Worship.  

ACCUSED 1, 3,  5,  12,  15,  16,  17,  18 AND 19 HAVE NO 

PREVIOUS CONVECTIONS 5 

PROSECUTOR PUTS PREVIOUS CONVICTIONS TO 

ACCUSED 21 

PROSECUTOR:   As i t  p leases the court ,  that f inal ises the 

matter,  Your Worship.  

COURT:   Accused 21, there are three previous convict ions.   10 

The court  has insight  thereto .   Advocate Bishop, have you had 

insight  thereto? 

MR BISHOP:   Yes,  Your Worship,  the accused conf i rms.  

COURT:   He must just  s ign the document p lease.  

MR BISHOP:   Your Worship,  you wi l l  see f rom the SAP69 form 15 

that  they old very o ld convict ions in 1979 a nd they were al l  

commit ted as part  of  accused 21 opposit ion to apartheid at  the 

t ime, so I  submit that  they should not  be taken to count as 

. . . ( indist inct)  at  th is stage, 35 years later.  

COURT:   Their  weight  is,  yes,  I  know what you are saying.   20 

Concerning their  weight .   Can you just  pass the court  the 

envelope please?  Thank you.  Documentat ion handed to court 

now marked EXHIBITS W, W1 TO W9.  

DOCUMENTS HANDED UP AS EXHIBITS W1 TO W9  

COURT:   Advocate Bishop? 25 
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MR BISHOP ADDRESSES THE COURT:    Thank you, Your 

Worship.   In mit igat ion I  would l ike to address the court  on four 

issues before recommending what the accused submit  as an 

appropriate sentence in th is matter.  

 The f i rst  is the nature of  the cr ime.  This is a cr ime for 5 

doing something of  which the accused are const i tut ional ly 

ent i t led to do,  that  is exercise their  r ight  to assembly.   I t ’s  a 

cr ime not because i t  caused harm to anybody, but merely 

because they exercise their  const i tut ional r ight  without giving 

not ice.   That is cr iminal,  but  the nature of  t he cr ime l ies merely 10 

at  the fact  that  no not ice was given, not  that  any harm was 

caused to anybody.  

 Secondly,  Your Worship,  the reasons why the accused 

convened a gathering without af fording not ice.   First ly,  as you 

noted in the judgment,  Your Worship,  th e gathering was 15 

convened in order to protest  for bet ter sanitat ion in 

Khayel i tsha in order to protect  the digni ty,  safety and securi ty 

and the r ight  to help for the residents of  Khayel i tsha and the 

major i ty of  the accused that  have been convicted are resid ents 

themselves of  Khayel i tsha and they do not resort to organising 20 

th is protest  without according not ice immediately.   They f i rst 

engaged to the City over a long per iod of  t ime, over several  

years.   I t  was only when that  process of  engagement fa i led 

that  they resorted to th is type of  protest  act ion in order to t ry 

and force response f rom the City.   They did not  act 25 
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i r responsib ly or negl igent ly in a way with d isregard for the 

normal processes of  deal ing with their  complaints.   They 

fo l lowed those processes.   Only when those processes fa i led 

did they decide i t  necessary to chain themselves to ra i l ing at 

the ci ty centre.  5 

 Third,  Your Worship,  their  conduct at  the protest ,  again, 

as you noted in the judgment,  Your Worship, the protestors 

were at  a l l  t ime peaceful ,  respectfu l  and non-disrupt ive.   As 

accused 1 test i f ied,  their  purpose was not to d isrupt  access to 

the bui ld ing,  but  merely to make a statement to force the 10 

mayor to come and ta lk to them and l isten to their  gr ievances 

and as a matter of  fact,  they did  not  d isrupt  access to the 

bui ld ing.   People were not inconvenienced as a result  of  the 

protest .   In addit ion,  Your Worship,  th is would not  have been a 

cr ime had there only been 15 people as the convening accused 15 

had planned.  I t  d id not  work out  that way.    

People who were not intended to be part of  the gathering 

ended up jo in ing the gathering,  but  that  was unintent ional.   

The f i rst  accused tr ied to avert  that ,  i t  was too late,  Your 

Worship, as you found in your judgment,  but  the intent ion was 20 

always to t ry and remain with in the ambit of  the law and even 

when the ambit  of  the law was exceeded, i t  was only minimal ly 

exceeded when a few extra people entered into the chain.  

This was not a gathering without not ice of  hundreds our 

thousands of  people.   I t  wasn’ t  even dozens of  people.  I t  was 25 
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at  most of  21 people and if  you only count the members in the 

chain, at most 17 or 18 people, so i t  was only a few people 

more than the rather arbi t rary l imit  set  in regulat ion gatherings 

act .  

Also,  Your Worship,  I  would l i ke to br ief ly and if  I  may 5 

present the circumstances, the personal c ircumstances of  the 

accused.  Accused 1 is employed and is the main breadwinner 

of  her family.   She cares for seven members of  her immediate 

family and a number of  other re lat ives.   She ha s recently given 

bir th and is current ly on materni ty leave or had recent ly been 10 

on materni ty leave and is car ing for her baby.  

Accused 3 is a lso employed and is the main breadwinner 

of  h is family.   He has four dependants and a f i f th dependant in 

the Eastern Cape.  Accused 5 is not  employed as he is 

current ly studying.   He has one chi ld and a partner who is  15 

pregnant with twins.   Accused 12 is unemployed, is not  the 

breadwinner for her family.   Accused 15 is unemployed and 

has two chi ldren.  Accused 16 is unemployed and cares for 

both his parents.   Accused 17 is employed and is the main 

breadwinner for his family.   He cares for seven members.  20 

Accused 18 is unemployed and has one chi ld.   Accused 19 has 

six dependants, father - in- law, husband and three minor 

chi ldren and a nephew.  Accused 21 is employed and has a 

number of  health issues.  

Your Worship, I  would l ike to note that  the accused have 25 
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a l l  at tended court  on several  occasions during th is matter.   On 

my count, I  am open to correct ion,  there have been eight  t imes 

in which the accused have at tended court ,  both for 

preponderance and during the t r ia l  and then for judgment, 

which they have al l  at tended with one or two minor incidents.   I  5 

am not sure i f  that  is actual ly the convening people who were 

convicted who weren’t  present on one of  the occasions,  but 

they have at tended several  t imes.  They spent at  least  e ight  

days in court  at  a cost  to them both in terms of  t ime and for 

some of  them in terms of  money.  10 

Your Worship,  accordingly accused submit  that an 

appropriate sentence in th is matter, considering the nature of  

the of fence of  which they have been convicted is a nominal 

f ine of  R100,00 that  wi l l  be suspended for one year on the 

condit ion that  the accused perform one week of  community 15 

service during that  year .   Your Worship,  I  have been 

specif ical ly instructed by the accused to propose the idea of  

community service.   These are al l  community act ivists  who, in 

their  dai ly l i fe,  serve the community and they feel  an 

appropriate sentence given the nature of  the of f ence which 20 

they have been convicted of ,  would be,  for them to perform 

further community service in l ieu of  the payment of  a f ine.  

So, Your Worship,  i t  would be a f ine and suspended 

under sect ion 297 (1) (b) on condit ion they perform community 

service for one week in terms of 297 (1) (a) ICC.  Your 25 
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Worship, unless you have any quest ions,  those are the  

accused submission on mit igat ion.  

COURT:   Thank you.  Mr Rajab? 

PROSECUTOR ADDRESSES THE COURT:    As the court 

p leases, Your Worship.  5 

 Your Worship,  i t  is  t r i te,  Your Worship,  that  when the 

court  considers sentence that the court  look at the three 

factors.   The interest  of  the community,  the ser iousness of  the 

of fence as wel l  as a lso the accused personal c ircumstances 

and that the accused then reach a balance b etween those 10 

factors.  

 Your Worship,  the state would submit that in 

c ircumstance if  the court  looks at the charge whereof  the 

accused have now been found gui l ty,  i t ’s  not a typical cases 

that  the court  deals with on a day-to-day basis with in the court 15 

jur isdict ion.   I f  we look also at  the background surrounding the 

case, Your Worship,  defence has indicated that  the accused 

were demonstrat ing and i t ’s a lso t r i te that i f  you look at the 

law, Your Worship, i t  is  not  that  the accused are not  a l lowed to 

demonstrate and that  then also the purpose of  the act in order 20 

to regulate such gatherings and therefore the reason or the 

necessi ty then also to give not ice to have a peaceful  and a 

structured gathering,  Your Worship, so the state is not  saying 

that  the accused a re not  a l lowed to gather and I  th ink that  is 

why we have laws so that the country and as such, society, 25 
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can operate in a funct ional and civi l  manner.  

 The accused have now been found gui l ty of  convening 

and if  we look at  the f i rst  appearance of  the accused , Your 

Worship,  the accused appeared on 18 September 2013, just 

over more than a year,  a lmost a year and half  ago, Your 5 

Worship and state wi l l  concede that  the accused, a l l  the 

accused, be i t  for a few minor gl i tches have at tended courts on 

the var ious dates that  i t  was then arranged for them to at tend 

court .   So with regard to the ser iousness of  the of fence, the 

state would submit that th is is not  a typical  case that  the court 10 

deals with on a dai ly basis,  Your Worship,  furthermore also 

looking at  the purpose as to why the accused was then 

demonstrat ing or going to demonstrate.  

 With regard to the accused personal c ircumstances, Your 

Worship,  the court ,  state has take cognisance and i t  seems 15 

that  of  the accused are not  employed, Your Worship and if  

indeed, i f  the court  imposes a f ine or imprisonment on the 

accused, Your Worship,  i t  wi l l  merely mean also that  the family 

or re lat ives,  Your Worship, wi l l  have to be burdened by them to 

pay th is f ine.   W ith regarding to a sentence, i f  you look at  the 20 

interest  of  the community,  the court  then also looks at  the 

members of  the community that has,  each t ime the matter has 

been set  down, Your Worship,  they have been fo l lowing and 

also at tending these proceedings.   So I  would submit that  i f  

you look at  the community inte rest  also,  i t  a lso would not  be in 25 
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the interest of  the community that  the court  then sentence the 

accused to d irect  imprisonment.  

 Furthermore,  Your Worship,  a lso looking at  the 

. . . ( indist inct)  provis ions of  the act,  a court  can then sentence 

the accused up to a year imprisonment or to a f ine or both of  5 

such as the court  deems then is appropriate.   The court  a lso 

has to impose a sentence that  wi l l  a lso act  as deterrence to 

prevent the accused or any other members of  the community to 

act  in such way in the f uture.   Thus, I  would be of  the opin ion, 

i t  is  my submission,  Your Worship, that  a f ine coupled with 10 

direct  imprisonment suspended for a period of  t ime, Your 

Worship,  would be an appropriate sentence and also that  the 

court  imposes the maximum t ime of  d ire ct  imprisonment 

coupled with the f ine suspended and then suspended in order 

to a lso act as an deterrent , Your Worship, that  the accused 15 

don’t  act  in any such manner in the future,  as the court 

pleases. 

COURT:   Just swi tch of f  the computer for a short  whi l e p lease 

for the court to decide on sentence.  

MECHANICAL INTERRUPTION  (at 12:05) 20 

---oOo---  

S E N T E N C E 

 When the court  considers a sentence, court  takes into 

account the personal c ircumstances of  the accused.  The court 

a lso looks at  the ser iousness of  the of fence and  also the 25 
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in terest  of  the community when the court  der ives at  a decis ion 

afore purposes of  sentence.  

 The court  has heard the personal c ircumstances of  the 

accused.  The court  is not  going to repeat them, save to say 

that  the court  has taken into account that  a l l  of  the accused 5 

are f i rst  of fenders today, except for accused 1,  but  those 

previous convict ions are extremely o ld and so the weight that 

the court  wi l l  at tach them are minimal.   In fact,  the address by 

the defence, in any event,  was that  they were committed 

during the apartheid era and were for those purposes as wel l ,  10 

f ight ing against  that  evi l  of  the t ime.  

 Some of  the accused before court  are heavi ly burdened 

f inancia l ly in that they are the breadwinners of  their  family.   

They are employed.  Others are unemployed.  That does, of  

course,  not  mean that  they are not  heavi ly burdened, they 15 

probably too are.   Al l  of  them are act ive in their  communit ies 

and even though accused 1 does not reside in the community, 

is a lso act ive,  working in the community a nd they al l  have a 

common purpose in that  they want to upl i f t  and al leviate the 

pl ight  of  so many people.   The of fence that  the court  needs to 20 

look at,  they cause no harm to anyone.  There were no threats.  

There was no damage to any property.    

I t  is  c lear that  the of fence was transgressed because, as 

accused 1 put  i t ,  emot ions were running high.  Their 

understanding was that they were only going to be 15 people 25 



 
1 4 / 9 8 5 / 2 0 1 3  

179 SENTENCE 

 

11.02.2015/11:45-12:22/KMS / . . .  

to do the demonstrat ion and though their  act ions are 

understandable,  i t  certa in ly cannot be exc used by the law as 

they,  of  course,  have contravened it .   Their  r ight  to protest 

was never taken away.  I t  st i l l  is  not  taken away.  I t  has been 

l imited though in that  i f  they needed, i f  they wanted to protest 5 

without giving not ice they could do so,  but  th ey needed to keep 

their  numbers with in the realms of  being 15 and if  they knew 

that  their  number were going to increase, that  they needed to 

give the requisi te not ice.   This should not  have been too 

di f f icul t  to do,  but  the court  has taken cognisance of  wh at was 10 

said in the evidence presented by accused 1.  

They were,  at  a l l  t imes, as the defence had put i t ,  

respectfu l  and peaceful .   The court  had found th is a lready 

when giv ing judgment.   When the court  looks at  the interest  of  

the community,  the court  certa in ly takes into account that  i t  is 15 

the very community that  they wish to help,  hence the reason 

for their  protest  act ion,  the var ious let ters and engagements 

with the ci ty and the mayor.   Defence is asking that  the court 

imposes a suspended f ine today and a dd to i t  a condit ion that 

the accused then does one week of community service.   The 20 

state, on the other hand, is asking that  the court  imposes a 

f ine coupled to a period of  imprisonment which is whol ly 

suspended and is a lso asking that  the court  not  consid er a 

period of  imprisonment.  

When the court  looks at  what the defence is request ing,  25 
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the court  wi l l  say the fo l lowing.  Al l  of  these accused that  the 

court  has just  convicted are al l  act ive with in the community.   

Nothing stops them and prevents them f rom c ont inuing with 

their  act ivi t ies and to now make or give a sentence and include 

therewith that  they need to do community service,  wi l l  serve 5 

absolute ly no purpose.  They are already act ive and even if  

they were to have a meet ing and decide today that  they w ould 

even cont inue and be more act ive with in the community,  I  am 

sure that  that exact ly what they would be doing.   They would 

engage themselves and they would render their  services.   That 10 

opt ion,  the court does not bel ieve is a sui table sentence 

opt ion.    

A f ine whol ly suspended, court  has though of  that opt ion 

as a sui table sentence and has also decided that  that  would 

not  be a sui table sentence.  The f inancia l  backgrounds of  15 

many of  the accused are also diverse and a suspended 

sentence hanging over their  heads could have serious 

repercussions also for them in the future.   Court  is not saying 

that  they are going to embark on act ion in future whereby they 

would be found gui l ty and would then be before court  again, 20 

but court  does not bel ieve that  their act ion s on th is part icular 

day in quest ion would warrant that  k ind of  sentence.  

The court,  however,  is of  the opin ion that  the fo l lowing, 

bearing in mind, a l l  that  the court has said with regards to 

their  demonstrat ion on th is part icular day in quest ion,  is 25 
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appropriate.   ACCUSED 1, 3,  5,  12,  15,  16,  17,  18,  19 AND 21, 

YOU ARE ALL CAUTIONED AND DISCHARGED .  

- --oOo---  

MR BISHOP:   As the court  p leases, Your Worship.  

PROSECUTOR:   As the court p leases.  5 

COURT:   You would want me just  to adjourn just  to clear the 

court? 

PROSECUTOR:   We wi l l  adjourn at  th is point ,  Your Worship.  

COURT:   Court  is adjourned.  

COURT ADJOURNS  (at 12.22) 10 
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