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INTRODUCTION

[ am an adult female residing at L691 Gwabeni Crescent, Site B, in
Khayelitsha. | am the General Secretary of the First Applicant, the Social
Justice Coalition (8JC).
The facts contained herein are true and correct and are within my personal
knowledge, unless the context indicates otherwise. Where | rely on legal
advice conveyed to me by my legal representatives, | believe it to be accurate
and correct.
In this affidavit | shall respond on behalf of the Applicants to the answering
affidavits and | confirm that 1 have the authority to do so. This affidavit will
respond to the allegations made by the Respondents — apart from the
averments pertaining to the evidence of Ms Jean Redpath, who will file a
separate supporting affidavit - in the affidavits deposed to by:

3.1. Major General Rabie;

3.2. Major General Sekhukhune;

3.3. Major General Brand;

3.4. Major General Nelson;

3.5. Major General Makgato;

3.6. Brigadier Voskuil; and

3.7.  Provincial Commissioner Jula.
To avoid confusion in the reference to Respondents, | will refer to the First to
Third Respondents collectively as SAPS and the Fourth Respondent as
DOCS.
SAPS' affidavits often mischaracterise the Applicants’ case and devote much

time to answering claims not made in the founding papers. Despite being so
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voluminous, the affidavits also fail to engage cogently with the core of the
Applicants’ case: Ms Redpath’s evidence that Khayelitsha and many other
similar communiﬁes have lower than average police: population ratios than
rich, white areas. The task of replying to SAPS' affidavits is compounded by
the manner in which their position shifted in the period between the filing of
the first answering affidavit’ and the last,? and their case is in a number of
respects incoherent and contradictory. The following examples illustrate the

point:

51. First, it is unclear whether SAPS is opposing the application.
Despite having filed answering -affidavits which contend vigorously
that the relief sought is unfounded (and even claim that the
application constitutes an abuse of court process), on Sunday 23
April 2017 a community meeting was held in Khayelitsha to discuss
the issue of allocation of police resources in light the proposed
R100 million upgrade to the Muizenberg Police Station. SAPS was
represented at this meeting by, amongst others, Provincial
Commissioner Jula, General Brand and General Manci. | attended
this meeting with other SJC employees. The Deputy Minister of
Police, Mr Bongani Mkhongi, addressed the meeting and described
this case as one that sought to reinforce values that SAPS believes
in and stated emphatically that SAPS would not oppose the
application. | have attached a transcription of the Deputy Minister's
address prepared by the SJC marked PM28. Following the Deputy

Minister's statement the Applicants’ attorneys drafted a letter to the

e

1 Deposed to by General Rabie on 17 February 2017.
2 Deposed to by Brigadier Voskuil on 13 March 2017.




state attorney to inquire whether the First to Third Respondents

would withdraw their opposition to the application. The following

letters were sent:

5.1.1

5.1.2

51.3

A letter from the Legal Resources Centre, dated 25 April
2017, which drew the state attorney's atiention to the
community meeting and the Deputy Minister's public
support for this application. In response to this letter, the
state attorney confirmed that he would engage with his
clients and revert with instructions. The letter and email
are attached marked PM29 and PM30 respectively.

A further letter was addressed to the state attorney by

Webber Wentzel on 28 April 2017 that noted that the

Applicants should wait to file their replying affidavits until

SAPS decided whether to oppose the application. This
letter is attached marked PM31., A follow-up letter
enquiring whether the State Attorney had received
instructions was sent on 4 May 2017. This letter is
attached marked PM32. Following this letter, our attorney
received an email from the state attorney stating that his
instructions were that the Applicants should file their
replying affidavits.

In addition, | received a telephone call from the Deputy
Minister on 25 April 2017 and | advised him that the
matter was currently before this Court and suggested that

he engage directly with the state attorney who had filed
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5.2,

5.3.

opposing papers in the application. 1 provided him with
both the em_ail address and cell phone number of Mr.
Mahuel, the state attorney representing SAPS. This email
is attached marked PM33. | did not receive a response to

this email;

In short, despite the hostile approach to the application adopted én
tr;e ahswering affidavits, it remains unclear whether SAPS is in fact
opposed to the relief sought;

Second, the answering affidavits reflect confusion concerning the
basis upon which SAPS is opposing the application (if indeed it is
still doing so0). General Rabie in his answering affidavit (para 71)
denies that the allocation process provides more police officers to
stations serving rich white ares‘ﬂs than those serving poor black
communities. In contrast, General Makgato does not dispu;ce Ms
Redpath’s evidence that Khayelitsha and many other similar areés
have lower than averége police: population ratios, but claims tHat
SAPS’ explanation for the differences in the allocation of police
personnel is rational (paras 59 — 80, read with paras 19 — 21 of Ms
Redpath’s affidavit). General Makgato also concedes (at para 37)
that policing in South Africa has an unfortunate association with
apaﬁﬁeid, that the transition to democracy did not entirely eradicate

this legacy and claims that any remnants of racial discrimination

are historic and not the consequence of the theoretical allocation of

resources (THRR);
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5.4. Third, in paras 50 — 51 of Ms Redpath’s affidavit she summarises
the nub of the Applicants’ case, which is that SAPS’ allocations of
personnel to township areas almost all reflect a massive downward |
adjustment from what would be expected by the size of their
populations and, unless SAPS can demonstrate that the burden of
policing is lower in these areas, the police: population figures
suggest a flaw in the allocation model. SAPS struggled to furnish a
coherent answer on this point. General Rabie does not deal with
the issue.® In his ansWer, General Makgato (at‘ paras 110 ~ 112):
(i) states that Ms Redpath relies on only one drime element to
determine allocations;® (i) claims that the allocations are weighted

~in favour of disadvantaged areas (without explaining why these
areas then have lower police: poﬁulation ratios); (iii) denies (without
motivating) that the THRR is racially discriminatory; and (iv) states
that Brigadier Voskuil will deal with the allegations. Brigadier
Voskuil (paras 194 — 195) can only: (i) claim that Ms Redpath relies
on outdated figures; (ii) allege that Ms Redpath overldoks the onus,
which he claims rests on the Applicants;® and (iii) contend that the
most recent crime statistics paint a different picture. The most
recent crime statistics are irrelevant. If he intended to refer to the
data relating to the most recent allocations, Ms Redpath has

analysed these allocations in her replying affidavit and

3 He only deals with Ms Redpath’s evidence to the extent that it is summarised in the founding
affidavit. ’

4 This Is irrelevant. _

5 The onus will be considered in legal argument. it is sufficient at this point to state that in certain

critical respects it rests on SAPS.
é{ KN\
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demonstrated that there has been: no substantial change to the
pattern of unequal distributions;

5.5, Fourtﬁ, SAPS' version concerning its own performance is
inconsistent. Brigadier Voskuil states (in para 114 of his affidavit)
that “tfhere can be no doubt” that SAPS is executing its
constitutional mandate efficiently, effectively and in co'mpliance with
its statutory obligations. Not only does this statement fly in the face
of the evidence before, and the findings of, the Khayelitsha
Commission of Inquiry (“the Co_rhmission”), it is contradicted by
SAPS’ annual performance plan, annexed to General Makgato's
affidavit as “MJM2”, in which it is stated that. “fe/xplicit chronic
areas of underpefforrﬁance were identified” in police stations in
every province, the areas of u'nderperformance including
“administration, visible policing and detective service capabilities”,
SAPS has not achieved its required level of performance in terms
of either-the prevention or investigation of crime; the incidence of
ali serious crime lh‘as been identified as an area of
underperformance over the past two years; and ‘the apparent
absence of ‘command and control” is a contributing factor to most
areas of underperformance and non-compliance, together with the
“gradual but consistent eroding of levels of discipline in the
organisation”,

5.6.. Fifth,.SAPS’ affidavits reflect contradictory positions on a range of

issues. A few examples illustrate the point. General Rabie® states

6 Para 94, pp of record 1855.




that the Applicants’ standing is not in issue, while Brigadier Voskuil,
in his affidavit, disputesf the Applicants’ focus standi to attack the
THRR;

57. In a similar vein, SAPS changed tack on the issue of whether it
would seek a referral to oral evidence. In General Rabie's
answering affidavit he stated that SAPS would apply to lead oral
evidence concerning, amongst other things, the elements of the
THRR.®2 General Makgatb adopted the same stance (para 97, pp
of record 97). However, Brigadier Voskuil® takes a different
position, stating that the application should be determined on the
affidavits;

5.8. éimiiarly, General Rabie'® stated that SAPS has no objection to
providing the Applicants with the THRR determinations for the
provinces other than the Western Cape, while Brigadier Voskuil"’
states that little point would be served in making this information
available as it would only serve to generate more paper;'

5.9. General Rabie states (at para 53) that the THRR model has never
been rigidly applied. This is contradicted by General Lamoer's
evidence before the Commission, where he stated that he, as the
Western Cape Provincial Commissioner, had no discretion to
deviate from the THRR in the allocation of permanent posts.

General Rabie impliedly concedes (at para 115) that Provincial

7 Paras 41 to 45 pp of record 3173 — 3174,

8 Paras 4, 33 and 229.

9 Para 8, pp of record 3161.

10 Para 188, pp of record 1881.

11 Para 162, pp of record 3215,

12 Eventually, on 19 April 2017 SAPS provided the Applicants with the allocation data for the other

provinees.
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Commissioners had regarded the THRR as binding, when he
states that if, prior to the Commission, they did not use their power
to make deployments ‘that was because of a misinterpretation of
.the powers of the Provincial Commissioners to deploy the allocated
resources in accordance with the crime trends or density of the
policing area’”,

5.10. Brigadier Voskuil (para 131) claims that tAhere' ‘has always been a
positive response” (emphasis added) to the recommendations of
the Khayelitsha Commission from SAPS. This statement is
contradicted by the National Commissioner's letter to the Premier
of the Western Cape of 5 June 2015" which concludes that the
Commission ‘“highlighted what was already known”, impacted
negatively on public perceptions of the police and that it was an
expensive and resource hungry “paper exercise” whose findings
and recommendations were biased and misdirected;

5.41. Sixth, in the founding affidavit' it is pointed out that a flaw in the
THRR model is that it does not adequately take into account the
under-reporting of crime. This fundamental weakness in the model
is confirmed in the May 2003 rﬁemorandum by Dr Eugene van
Vuuren' (which General Rabie states best explains the rationale
for the THRR),'® where it is stated that crimes which are committed
but not reported are “the dark figure of crime” and result in a

“distorted picture”, but until police are able to determine the “dark

13 Annexure "PM23" to the founding affidavit, pp of record 337 — 369.
14 Para 125.1, pp of record 50.

15 Annexure “LR5” pp of record 2107 — 2160.

16 Para 32, pp of record 1830.
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figure of crime” at local station level at regular intervals, they will
have to rely exclusively on reported crime levels."” General Rabie
attempts to gloss over this flaw in the THRR, stating simply that
while under-reporting represents an ongoing challenge, SAPS has
no way of knowing the extent of unreported crime and cannot
reasonably account for it;®
5.12. Finally, SAPS representatives launch entirely unwarranted attacks
on Ms Redpath’s expertise. General Rabie denies that Ms
Redpath is an expert on policing and dismisses her evidence as
“unworkable and unresponsive fo the complexities of proper
policing”.'® General Makgato describes her report as valueless.”
Ms Redpath will deal with the attack on her expertise in greater
detail, but for present purposes it suffices to note that when she
testified before the Khayelitsha Commission, senior counsel for
SAPS in cross-examination: (i) stated that “we’re indebted to you
for assisting and Brigadier Rabie is appreciative of the work you've
done and takes seriously what you suggest™?' (i) conceded that
black and coloured areas are “quite heavily” under-resourced”

(which is the core of her evidence both before the Commission and

in this Court); and (i) stated that he took his hat off to her, as it

17 Annexure “LR5", paras 3.2 and 3.3. pp of record 2125 — 2126.

18 Para 193, pp of record 1882. This claim is incorrect, as is demonstrated in Ms Redpath'’s reply.
18 Para 18, pp of record 1825 — 1826.

20 Para 8, pp of record 2971 — 2972,

21 Annexure “"JR4”, pp of record. 798

22 Annexure “JR4", pp of record. 805.
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appeared that for 20 years the [basis for the allocation of poii;:e

resources] had not been questioned at all.”

8. In order to contain the scope of this affidavit and avoid repetition, before
replying seriafim to SAPS' answering affidavits, | shall set out a general
response to their case consisting of the following:

6.1.. a summary of the Applicants’ case, which explains ho'w it has been
mischaracterised by SAPS;
6.2. an answer to the points in limine raised by SAPS;

6.3. aresponse to the defences raised by SAPS; and

6.4. an outline of the issues which are not in dispute.

' THE GENERAL RESPONSE

THE NATURE OF THE APPLICANTS’ CASE

7. The answering affidavits appear to be based on a fundamental
misunderstanding of the Applicants’ case. It is therefore necessary to restate
precisely what case the Appiicants have brOu'ght, and to dispel some of the
misunderstandings or mischaracterisations of that case that arise in the

answering affidavits.

é. Simply stated, the Applicants case is as follows:

8.1. Itis the primary responsibility of SAPS to allocate police resources.
In doing so, it must consider a number of factors, including reported
crime, population, and other factors that impact on the police

resources required to fulfil their constitutional obligations. That is a

23 Annexure “JR4", pp of record 817.
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8.2.

8.3.

8.4.

8.5.

8.6.

12

complicated process that requires SAPS to do the best it can with

limited resources.l It is not for the Applicants or the Courts to

dictate to SAPS exactly how it should perform this task.

However, the results of thé allocation may not be unfairly
discriminatory on the grounds of race or poverty. SAPS is not
Iawfu!!y permitted to allocate its human resources in a manner that
results in poor, black communities being systematically under-
resourced in comparison to rich, white communities. It may not do
so intentionally, gnd it may not do so unintentionally.

The resuits of the allocation process may also not be irrational —
they must respond to actual crime rétes, and must allocaté more
resources to the policing of more serious crimes.

SAPS is obliged to redress apartheid era inequalities in the

provision of policing services to black: communities which are

disadvantaged in many other respects, even prior to the allocation
of police resources. |

The reality of life in Cape Town — as in most of South Africa — is
that serious violent crime is concentrated in areas that are
predominantly poor and black. One would expect that those areas
would have the highest concentration of police resources as they
bear the greatest burden of serious and violent crime. This is not
the case.

The Applicants’ statistical evidence shows that the allocation of
police resources in the Western Cape is unfairly skewed in favour

of rich, white communities and ‘against poor, black communities.
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8.7.

8.8.

8.9.

8.10.

13

The Applicants also presented statistical evidence showing that
those areas with the higher rates of murder (and therefore higher
actual rates of other serious, violent crimes) have the lowest police:
population ratios. This statistical evidence is also not contested.

The only conclusion that can be drawn is that the allocation of
police resources is both irrational and unfairly discrimfnafory {on

the basis of race and povérty):

8.7.1 It is irrational because it nﬁakes no sense to allocate
fewer resources to areas that have a greater need for
policing.

8.7.2 ltis unfa'irly discriminatory because it imposes a disparate
impact on poor, black communities compared to rich,
white communities.

These irrational and discriminatory results flow both from flaws in
the THRR and the failure of the Provincial Commissioner to
exercise his powers under s 12(3) of the SAPS Act.

A similar discriminatory and irrational allocation of police resources
is apparent in KwaZulu-Natal, the only other prévince for which
data was available to the Applicants when they. launched the
application.

SAPS has been aware of this problem at least since the findings of

the Khayelitsha Commission in August 2014, vet it has failed fo

take systemic action to rémedy it. It continues to defend the
present discriminatory system. |t also does not appreciate its

obligation to redress apartheid era inequalities in the provision of
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policing services. For that reason, it is appropriéte for this Court to
not only require SAPS to remedy the discrimination, but to

supetrvise that process.

That is the Applicants’ case in a nutshell. But it is also important to be clear

about what the Applicants’ case is not. SAPS repeatedly misunderstands or

misrepresents the Applicants’ case. It is therefore necessary to ciarify what is

not part of the Applicants’ case:

9.1.

9.2.

9.3.

it is not the Applicants’ case that SAPS has infentionally
discriminated on the basis of race or poverty (Rabie para 59). The
Applicants have never alleged that SAPS is actively biased against
black people or poor people. However, whatever its intention, the
existing system has irrational and discriminatory results. The fact
that SAPS did not intend those results is no defence to a claim of
indirect discrimination.

It is not the Applicants' case that SAPS should only focus on
policing murder (eg. Rabie at para 54). Of course SAPS is
required to police all crimes. The Applicants have never suggested
otherwise. The Applicants rely on murder because it is a better
indicator of the actual crime rate rather than the reported crime
rate. SAPS fails to take into account the difficulties of under-
reporting and therefore do not base allocations on the actual rates
of serious violent crime (of which the murder rate is the best
predictor).

The Applicants are not propagating a racially driven allocation

mechanism (Rabie para 215) and it is not our case that the SAPS

Zyey
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9.4.

9.5.

15

must take info account race and class for purposes of allocafing
police resources (Voskuil para 153). We do not contend that SAPS
must directly consider race or class when it allocates resources.
Nor do the Applicants contend that wealthy white areas should not
have a minimum of policing services (Rabie para 186). In
summary terms, we argue that: SAPS cannot ignore the difficulties
faced in policing poor, black areas; the outcome of the allocation
process must be rationally connected to actual crime; and it must
not be unfairly discriminatory. That can be achieved without
directly taking race into account.

It is not the Applicants' case that SAPS' finite pool of resources
must necessarily be increased (Nelson paras 7 - 9).

It is not the Applicants’ case that SAPS should adopt the model
proposed by Redpath (Rabie paras 23 - 24). Nor is it the
Applicants’ case that police resources should be distributed solely
according to population (Voskuil para 77). Nor is it the Applicants’
case that they have identified the single flaw in the THRR. The
model offered by Ms Redpath was at the request of the
Commission to demonstrate how a simple allocation based on
population would alter the existing allocation and avoid the
irrational and discriminatory effects of the current model. It is not
for the Applicants to devise a system of allocation for SAPS; that is
SAPS’' task. The Applicants need only show that the current

system is irrational and/or unfairly discriminatory.
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10. Having outlined what the Applicants’ case is, and what it is not, 1 turn to

consider the points in limine raised by SAPS.

POINTS IN LIMINE

11.  In the affidavit of Brigadier Voskuil (paras 21~ 52) SAPS raises various points

in limine, namely:

11.1. The application is premature;

11.2. The Applicants incorrectly assume the findings of the Commission
are binding;

11.3. The application is based on outdated material;

11.4. The relief sought is polycentric,

11.5. The applicants have not made out a case in terms of the Equality
Act:

11.6. This Court lacks jurisdiction;

11.7. The applicants lack standing to challenge the THRR; and

11.8. The Nyanga CPF has not complied with the court order for its
admission.

12.  None of these points has any merit. indeed, the majority are not points in

limine, but substantive arguments. Nonetheless, | deal with each in tumn.
Prematurity and the Khayelitsha Commission

13.  The first two arguments are inter-related and are misguided for the same
reason. SAPS' position rests on the assumption that the Applicants believe
“the findings of the Commission are indeed binding” (Voskuil at para 25). On

that basis, it argues:

-
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14.

15,

16.

17.

17

13.1. The Commission’s recommendation afforded SAPS three years to
o overhaul the allocation process. Those three years have not yet
expired. Therefore the application is premature.
13.2. The findings of the Commissién are not binding, but are‘merely
recommendations.
The assumption underlying theée complaints is incorrect. The Applicants
agree that the findings and recommendatioﬁs of the Commission are not
binding on SAPS. “Nothing in the founding papers suggests otherwise.
The Applica.nts rely on the_CdmmEssion because:
15.1. That is where the irrational and discriminatory allocation of police
resources was first raised,
15.2. The Commission's findings (chaired byla former Constitutional
Court Justice) are highly persuasive and support the constitutional

analysis advanced by the Applicants; and

15.3. There is significant evidence that was presented before the

Commission that is an important part of the Applicants’ case.

As the Applicants do not contend that the Commission’s findings are binding,
they were not obliged to wait for the three-year period to expire before
bringing this application.

In any event, the Commission’s recommendation was that onbe the new
allocation method is determined, it should be phased in over a period of time
that should not exceed three years. The basis for the allocation of police
personnel remains the THRR model, which has not changed in any material
fashion since General Rabie gave evidence before the Commission. As

SAPS has not changed this modei, the three year period is not applicable.

2487 |
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18.

18

Accordingly, these two points in limine must be dismissed.

Based on Qutdated Material

19.

20.

SAPS complains that the Applicants rely on the evidence before the
Commission which is outdated. This then extends to an argument that “fiff is
unfair, and indeed dnacceptable, fo request this cburt to grant relief on historic
data which is not only crifically outdated but fo the applicants’ knowledge have
been overtaken by subséquent developments”.  Brigadier Voskuil then
accuses the Applicants of‘ “misleading’ the courf and describes the application
as “abusive of this court’s process;’ (paras 29-30).
These allegations are both unfortunate and unwarranted. | resppnd'to tﬁem
as follows:
20.1. This is ﬁot a point in limine, but an argUment as to why the
~ application should fail on its merits. | deal in ful with the new
evidence that SAPS has advanced below and explain why it
strengthens the Applicants’ case and demonstrates why this
litigation was necessary to address SAPS' discriminatory allocation
practices.
20.2. The Applicants relied on the most up-to-date evidence available to
them. Brigadier Voskuil appears to be unaware that the Applicants
and their pariner organisations have repeatedly sought updated

information about palice resource allocation from SAPS:

20.2.10n 3 August 2015 SJC and its companion brganisation,
Ndifuna Ukwazi (NU),- wrote to the Minister of Police

requesting police: population data for all police stations

=
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across the country. A copy of this letter is attached to the
Founding Affidavit marked PM19. The Minister failed to
respond to it. |
20.2.2 On 14 September 2015 NU filed a request in terms of the
Promotion of Access to Information Act 2 of 2000 (PAIA)
for the disclosure of, amongst other things, the human
resource allocation data for all police stations across the
country. | attach a copy of that request marked PM34. In
SAPS's response, dated 9 October 2015, it refused
access to information about, amongst other things: (i) the
number of operational personnel and police to population
ratios, for each precinct. | attach a copy of the response
marked PM35. An internal appeal to the Minister was
also refused on 20 January 2016. | attach the appeal and

the refusal marked PM36 and PM37 respectively.

20.3. |t is therefore disingenuous for SAPS to criticise the Applicants for
relying on ‘older statistics when they refused to provide the new
statistics when requested to do so. The Applicants relied on 'the
best informétion availab[e‘to them. That is neither "misleéding” nor
“abusive”.'

20.4. The new information provided in Brigadier Voskuil's affidavit does
not alter the anélysi‘s; As Ms Redpath demonstrates in her replying
affidavit, even taking into account the most recent allocations in the

Western Cape, the distribution of police resources remains skewed

against poor, black people and in favour of rich, white people. In '
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addition, the allocations in terms of s 12(3) do not affect the

systemic problems with the THRR.

Polycentric Nature and Failure to Make out a Case

21.

SAPS argues that: (i) the Applicants have failed to make out a case of
discrimination; and (ii) the relief they seek violates the separation of powers
(Voskuil paras 34-8, 81). |

These are not grounds in fimine. They are substantive defences to the relief
sought. With regard to the former, | pointed out above in the section entitled
Introduction that Generals Rabie (para 71) and Makgato (paras 59 — 60)
adopt contradictory positions on whether the allocation process provides more

police officers to stations serving rich white areas than those serving poor

 black communities. In any event, while SAPS attempts to contradict many

aspects of Ms Redpath’s evidence, it does not dispute her calculations which
show that police: population ratios are lower in predominantly black townships
than in wealthy (historically) white areas. In the circumstances, its claim that
the Applicants have failed to make out a case of discrimination cannot be
sustained.

With regard to SAPS' second contention, it simply repeats a substantive
defence raised by General Rabie. | deal with it below Qnder the heading The

Separation of Powers.

Jurisdiction

22,

SAPS argues that, because some of the relief sought would have a national

impact, this Court lacks jurisdiction (paras 39-40).

2140




23.

24.

25.

26.

21

SAPS does not dispute that the Equality Court has jurisdiction, merely that
this particular Equality Court — sitting in the Western Cape High Court — does
not have jurisdiction. The argument is unfounded.

The Applicants seek two forms of relief. The one part applies nationally, the
other applies only in the Western Cape. Clearly this Court has jurisdiction to
grant the Western Cape specific relief.

Furthermore, the Applicants act not only in their own interest, but also in a
representative capacity: (i) on behalf of their members; and (ii) in the public
interest. Our right to represent our members (whom, in the case of Equal
Education are spread across five different provinces) and the general public,
is not disputed by SAPS.

It is not clear which Court would be better placed to grant the national relief.
There is no principle that one Equality Court is entitled to grant relief with a
national impact while other Equality Courts are not. All Equality Courts can
grant relief with a national impact if their jurisdiction is otherwise engaged.
The jurisdiction of this Court is engaged, amongst other things, because all

the relief the Applicants seek has an impact on the general public, whom we

represent, and our members, who are spread across at least five provinces.

The fact that some of the relief sought will affect people in other provinces
accordingly cannot deny this Court jurisdiction to determine a matter which

the interests of justice overwhelmingly favour it deciding.

Standing

27.

| have noted above that SAPS’ position on standing is contradictory. | do not
comprehend on what basis SAPS challenges the Applicants’ standing to

challenge the THRR. The complaint (Voskuil paras 41-5) appears to be that

214
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28.

28.

22

the Applicants lack standing because (it is alleged): Ms Redpath is not an
expert in policing; we rely on outdated statistics; we do not consider budget
constraints; and we have not sufficiently considered the variables in the
THRR.
There are two difficulties in relying on these arguments to challenge the
Applicants standing:
28.1. They go to the merits of the matter, not the Applicants standing to
approach this Court for relief; and
28.2. For the reasons which | advance below, these complaints are
either wrong or irrelevant to the case the Applicants have brought.
It is important to stress that s 20(1) of the Equality Act has extremely wide
standing provisions. In terms of s 26(1)(d), any persori acting in the public
interest may approach this Court for relief. And in terms of ss 20(1)(c) and
(e), a person may approach this Court on behalf of its members, or on behalf
of a class of persons. That is precisely what SJC, EE and the Nyanga CPF
have done. Whatever the merits of the Applicants’ complaint, there can be no
question about their standing to bring this challenge, both in respect of the

Western Cape and the national relief.

SAPS’ DEFENCES

30.

31.

SAPS never clearly sets out all its substantive defences in a single affidavit.
The Applicants have therefore been forced to deduce the defences from the
multiple affidavits filed. | attempt to address each defence, but to the extent
that any argument is not specifically addressed here, it will be dealt with in the
seriafim response.

In summary, SAPS advances five defences;

a2
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31.1. The Provincial Commissioner has recently increased the allocation
of police resources to the most severely under-resourced stations
in the Western Cape;

31.2. Additional police resources make no difference to crime rates,
which are caused by sodo—economic factors over which SAPS has
no control;

31.3. Any apparent discrimination in resource allocation is not a result of
SAPS' conduct, but a result of épartheid spatiai planning;

31.4. The ailocation process is not fixed or rigid, and is open fo
amendment; and |

31.5. The relief sought is a violation of the separétion of powérs.

32. it is important to note that despite raising numerous defences, SAPS does not
question the core factual elements of the Applicants’ case. It does not allege -
that Ms Redpath’s statistical calculations are incorrect. It does not dispute
that — on the data she analysed — there is a negative correlation between the

murder rate and police allocations.

The Recent Allocation of Police Resources

33,  Brigadier Voskuil states that the Western Cape Provincial Commissioner
recently exercised his powers to increase the allocation of police resources to
stations with high crime rates. Read with the earlier complaint that the
Applicants rely on outdated data, the argument appears to be that, even if
there was a problem in 2014 when the Commission released its report, or in

2016 when this litigation was launched, there is no longer a problem.
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34.  As the Applicants challenge both the fHRR model and the actual allocations,
this defence is a double-edged sword — it amounts to an admission that the
THRR is defiqient in allocating resources, in an attempt to defend the actual
allocations (through reliance on the s 12(3) powers of Provincial
Com'missione'rs). This results ih an ambivalence towards the THRR
allocations underlying the SAPS’ response and its position with regard to this
model has shifted markedly since it presented evidence tol the Commissidn:
34.1. General Lamoer, who in 2014 was the Western Cape Provincial
Commissioner, stated in his evidence to the Commission that he
had no discretion to deviate from the THRR in the allocation of
permanent posts. One can infer from his evidence that no
Provincial Commissioner re-allocations in terms of s 12(3) took
place, at least in the Western Cape, prior to 2014,
34.2. General Rabie?* differed from General Lamoer with regard tol the s
12(3) powers in his evidence before the Commission, but pointed
- out that the Provincial Commissioners’ powers were limited in that:
(i) the command structure created by the THRR was of a generic,
fixed nature and ahy s 12(3) allocations which deviated from this
overall structure would constitute irregular expenditure (Annexure
PM25, pp. 477 — 479); (i) it was not possible to fund a police
station to a higher level than it had been graded by the THRR
(Annexure PM25, p. 407); (i) the THRR gradiﬁg of posts and span
of control could not be exceeded (Annexure PM25, p. 409-410),

and (iv) although the Provincial Commissioner did have a discretion

—
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to inérease the -production core of a station to 100% of ité
theoretical (THRR) allocation, he stressed that once the Provincial
Commissioner started exercising such powers “you start
compromising the principle of equal distribufion, because there are
other stations that you are now going fo have fo staff at a lower
level to compensate for that 100% level” and suggested that this
could compromise constitutional rights of equal accéss to services
(Annexure PM25, bp. 410 - 411);

In June 2015, almost a year after the Commission had released its

report, a letter from the (then) National Commissioner fo the

Premier of the Woestern Cape relegated the Provincial

Commissioners to a subordinate role in the determination of

employee appointments, stating that ‘the National Commissioner

and the Provincial Commissioner, to a certain extent, pronounce

based on predetermined financial constraints” (emphasis added,
Annexure PM23, p. 354);

In its evidence before this Court, SAPS shifted its position.
Brigadier Voskuil states in his affidavit that once the National
Commissioner has allocated police resources to the provinces, the
Provincial Commissioners are responsible for the distribution of
those resources to ensure effective policing within the provinces
(para 87) and they have an unfettered discretion to do this in ferms
of s 12(3) (para 178). The THRR is no more than “a useful toof” for

assessing human resource requirements (para 159);
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34.5. General Rabie in his affidavit contradicts his evidence to the
Commission, stating that: (i) the Applicants’ analysis is based on a
fundamental misconception that the allocation of police resources
is done through the national office, rather than the provincial offices
(paras 55 — 57); and (i) the role of the National Commissioner in

formulating the THRR ‘is to provide strategic guidance put in_no

way fetters or inteiferes with a Provincial Commissioner's

determination of how the allocated resources are deployed in the

police stations” (para 78; emphasis added). General Rabie's
affidavit on this point is, in light of his evidence to the Commission
conceming the constraints imposed by the THRR on Provincial
Commissioners, demonstrably wrong.
In short, SAPS has sought to minimise the role of the THRR in the allocation
process as its position has evolved and it has focused instead on the powers
of the Provincial Commissioners. It seems clear that it has done this because
of the problems it faces in defending the THRR allocations. ! turn now to
consider the actual allocations made under s 12(3).
After the Commission released its recommendations on 25 August 2014, in
the period between September 2015 and November 2015 the Applicants
attempted to engage SAPS about the discriminatory manner in which it
allocated policing resources. After these attempts, which are spelt out in my
founding affidavit (paras 65 — A69), proved fruitless, this application was

launched in March 2016.
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SAPS has not provided any evidence that, prior to March 20186, the Provincial
Commissioners in the Western Cape or any of the other provinces, ever made
use of their powers under s 12(3} to adjust THRR allocations.

SAPS was required, in terms of the order of this Court of 5 September 2016,
to file its answering affidavits by 30 November 2016. It only filed its primary
answering affidavits (deposed to by Generals Rabie, Sekhukhune and Brand)
on 17 February 2017, after failing to comply with undertakings and Court
orders to file its affidavits earlier, and only on 13 March 2017 did it file its
affidavits by Brigadier Vo.skuil and Provincial Commissioner Jula dealing with
the s 12(3) allocations made in the Western Cape between June 2016 and
January 2017. Although it is not material to the outcome of this application —
and the Applicants accordingly did not insist on SAPS filing an application for
condonation explaining its tardiness - the delay in SAPS filing its answering
affidavits could well have been influenced by SAPS’ wish to rely on the
allocations maae in January 2017.

The allocations made in the Western Cape- under s 12(3) are deait with
primarily in Brigadier Voskuil's affidavit. He states that the first phase of ‘the
policing approach which is currently being implemented in the Western Cape
Province’f started on 16 June 2016 (para 91). Brigadier Voskuil does not tell
us when, or by whom, this ‘policing approach” was adépted or what
considerations gave rise to it. In the absence of any such information, one
can only infer that it was prompted by the launching of this application in
March 2016.

Brigadier Voskuil states that Phase 1 of this new policing approach started on

16 June 2016 and involved the Provincial Commissioner re-deploying existing

e
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specialist human resource capacities fo three police stations with high crime
rates “where they were most needed” in terms of his s 12(3) powers (para 91).
Phase 2 commenced in August 2016 and entailed the deployment of 790
permanent members to the 30 police stations responsible for approximately
52% of the reported serious crime in the province. This deployment was
pursuant fo the graduation of 1269 entry level constables from Police College.
The evidence before the Commission indicated that such newly trained
constables are of limited value until they have gained sufficient on-the-job
experience.25 An additional “temporary stabilisation capacity” of 425 visible
policing and specialised officers was also deployed to 10 identified high crime
stations, including Khayelitsha, Gugulethu and Nyanga (paras 91 — 93).
Phase 3 commenced in January 2017 and involved further resourcing the
stations and strengthening the stabilisation capacity, and extended the project
to a second tranche of 30 police stations, which account for 28% of reported
serious crime in the province (Brigadier Voskuil, para 94).

Brigadier Voskuil claims that there have been a multiplicity of changes in
policing since the Commission and it would be “unacceptable” for the
Applicants to request relief on the basis of data that is critically outdated and

have been overtaken by subsequent events (para 29).

25 Evidence was led at the Commission on factors that negatively impact on the calibre of young
recruits, which can impair the quality of candidates selected; including: that numeracy and fiteracy
standards of new recruits are "below average"; and SAPS' wilingness to let recruits retake the
entrance up to eight times means that not only the strongest recruits are accepted into SAPS.
(Chapter 12 of the Khayelitsha Commission Report, paras 169 - 170, Dr Mulder van Eyk's expert
report on training) Evidence was also led that the training of new recruits does not prepare them to be
job ready as one of the problems of the SAPS training systems is that many of the trainers have very
little operational experience, thus providing theoretical and not practical training. Also, the training
materials are often voluminous, which presents a particular challenge for persons with below average
literacy standards. (Chapter 12 of the Khayelitsha Commission Report, para 172, Dr Mulder van Eyk's
expert report on fraining).
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However, with regard to staff allocations, it is apparent from Annexure LR3 to
General Rabie’s affidavit that there have been no significant changes to the
THRR model since the Commission heard evidence in 2014. In addition, in
his evidence to the Commission, General Rabie stated that tﬁe basic
principles of the model had remained the same since 2002 (Annexure
“PM25”, transcript page 5300). The only evidence of any material changes in
the allocation of police resources since the time of the Commission is
contained in:Brigadier Voskuil's affidavit and those changes, made in terms of
s 12(3) powers, date from June 2016, after this application was faunched, and
are limited to the Western Cape.

Brigadier Voskuil emphasis';es that the Provincial Commissioner takes a
number of considerations into account in making distributions in terms of s
12(3), inc]udfng “cime patterns and crime trends, crime rates, situational
factors, the generators of crime, the need for force multipfiers, the setting up
of additional service points (saféliite stations) the need to further capacitate

specialised units, develop new unis, efc” (para 122). He states further that

.the Provincial Commissioner has used his s 12(3) powers “in a rational,

reasonable and equitable manner to address crime in this province (para 185)

" and this has resulted in “significant improvements in the deployment of

resources to areas with high crime rates” (para 134) (emphasis added). -

Brigadief* Voskuil's implied admission that the THRR is deficient in deploying
resources to areas with high crime rates, the relegation of the THRR to “a
useful fool” and the reliance on ‘“reasonable and equitable” allocations made

under s 12(3) forms the basis of SAPS’ defence to this application.

i

‘The Applicants’ have three responses to this defence.
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First, a close analysis‘of PLV2, the document setting out the allocations made
in terms of the “new policing approach”, demonstrates that the allocation of
resources have largely remained the same over time It was only following the
fresh allocation of further resources in January 2017 that there was some
relative improvement. However, even with the additional allocation of
resources in 2017, those stations which have high actual crime rates and
poor, Black populations are still comparatively under-resourced.

Second, SAPS has been aware of this problem since at least 2014. Yet
meaningful steps were only taken in January 2017 ~ shortly before the long-

delayed answering affidavits were filed — to redress ‘the discriminatory

allocation of resources. It is difficult to avoid the conclusion' that the re-'

allocation was a direct result of this litigation. Far from absolving SAPS of
wrongdoing, the allocations made in terfns of the “new approach” constitute a
tacit admission that the default position is unconstitutional and unlawful.

Third, even if the recent re-allocation cured the irrational and discriminatory
allocation of resources in the Western Cape (which it does not), it could only
ever be a partial answer to the Applicants’ compfaint. The Applicants have
attacked both the theoretical allocation of fesources in terms of the THRR,
and the actual allocation of resources following the budget reduction .steps
taken in terms of s 12(3). | have pointed out above that SAPS in its
answering affidavits provides no evidence of any allocations made under s
12(3) outside the Western Cape. Ms Redpath in her affidavit filed together
with the founding papers (para 41), poiﬁted out that although legislation
permits a Provincial Commissioner to make adjustments within the provi_ncial

allocation, the power is seldom exercised. General Makgato responded to
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this statement (at para 93) by stating that it is correct that the legislation
permits the Provincial Commissioner to make adjustments, but am not in a
position to comment on how frequently this done” and the matter would be
dealt w'ith by a deponent from the office of the Provincial Commissié)ner. itis
noteworthy that General Makgato does not deny the allegation. However, his
response is both evasive and hardly credible — if the head of Organisational
Development in SAPS is not in a position to inform this Court how often the s
12(3) powers are exercised, then one must ask who would be? Brigadier
Voskuil also does not deal with para 41 of Ms Redpath’s affidavit in his
response to her (paras 191 - 192).

| can only conclude from the evidence before this Court that Provincial
Commissioners outside the Western Cape seldom, if ever, exercise their s
12(3) powers to re-allocate SAPS personnel.

In any event, given the challenge to both the theoretical and the actual
allocation of resourcés, the movement of personnel in terms of s 12(3) cannot
cure the discrimination inherent in the theoretical allocation under the THRR,

and the reduced budget allocation.

Additional Resources Make No Difference

53.

Somewhat remarkably, SAPS claims that additional police resources will
make no difference to crime rates in poor, Black areas. For example, General

Rabie states:

“The difficulty with the approach of the applicants in this matter is to

assume that when more police resources are deployed in black

—
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townships, that would necessarily resulf in a reduction of crime rate. ...
[Tlhe socio-economic and political instability caused by the lack of
economic opportunities, proper human settlements with adequate
amenities of life cannot be solved by a deployment of a large number

of police.” (para 73)

Elsewhere, General Rabie states:

“nolice allocations have nothing to do with the increase in the crime of
murder. ... While the statistics show that the crime of murder is high, it
is also an indicator of the environmental factors responsible for the
generation of crime. The solution to this problem is not police
allocation but a multi-disciplinary approach involving various
stakeholders, including the community members affected by these

crimes.” {para 100)

Put in its bluntest terms, the argument appears to be that there is no
disadvantage suffered as a result of an unequal distribution of resources
because an equal distribution would make no difference to crime. In General
Rabie’'s words: ! do nof accept that ... a higher allocation of police resources
will reduce crime.” (para 167) |

This line of reasoning is problematic on several counts.

First, it is concerning that SAPS adopts this attitude, which is fundamentally
irrational. If additional police personnel do not affect crime, it is difficult to
understand why SAPS bothers engaging in the enormously complex THRR
process to determine staff allocations. It is also tantamount to an admission
that SAPS is failing in its duty to keep people safe — if the presence or

absence of police officers does not affect crime rates (and by implication

—
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people’s safety), one must question why society takes the trouble to deploy
them in our communities.

Second, General Rabie’s claim is contrédicted by his evidence before the
Khayelitsha Commission, where in response to a suggestion by the
Commission that there should be a cut back on visible policing and the
number of detectives should be increased, he stated that the moment you
weaken visible policing you can expect an increase in crime levels because if
you deplete the capacity to prevent crime from happening “you can expect an
increase in crime immediately” (Annexure “PM25”, record p. 414). General's
Rabie's far-fetched claim that a higher allocation of police resources will not
reduce crime is accordingly irreconcilable with his evidence before the

Commission.

Third, as Ms Redpath shows in her affidavit filed as part of these replying
papers, the claim is wrong as a matter of fact. lpcreased police resources do
result in a decrease in crime. It is SAPS’ basic assumption that is mistaken -
more resources do affect crime rates.

Fourth, General Rabie may well be correct in contending that the causes of
crime are multi-facetted, but this is no defence to the Applicants’ claim, as is
shown below.

Fifth, SAPS’ does not dispute that appropriate staffing levels are a necessary
(but not a sufficient) condition for effective and efficient policing (Rabie, para
120). General Rabie accepts that the lack of police resources may compound
the high crime levels experienced in communities across South Africa (para

85) and lead to inefficiencies in policing (para 119). If police stations in black

and poor communities are under-staffed, they will not be able effectively
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provide the policing services which they are constitutionally and statutorily

obliged to deliver.

Apartheid spatial planning

62. A recurrent theme in the SAPS’ affidavits is articulated by General Rabie as
follows:

62.1. The lack of safety in black townships is not due to the
discriminatory allocation of police resources, but is a result of crime
generators such as inadequate housing, lack of employment, poor
schooling and lack of amenities such as health care facilities and
entertainment (para 72); and

62.2. These problems can only be resolved by a variety of stakeholders
responsible for the overall development of these communities, by
means of a multi-disciplinary, multi-stakeholder approach {para 75).

63.  There are two answers to General Rabie’s argument. First, even if he is right
about the causes of crime in black townships, it does not excuse SAPS’s
allocation of a higher proportion of police officers to low-crime, predominantly
white, areas than townships which suffer from substantially higher rates of
crime. SAPS' policy should allocate resources to where they are most
needed.

64. Second, while the Applicants generally would endorse the édoption of a multi-
disciplinary approach to the development of black townships, SAPS stands on
a different footing to other stake-holders in that it alone bears the duty, in

terms of s 205(3) of the Constitution ‘to protect and secure the inhabitants of
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the Republic and their property”. SAPS is responsible for ensuring the safety
of people living in crime ravaged townships and it cannot.abdicate this
responsibility on the grounds that a range of role-players can, and should,

assist in addressing the causes of crime.

The allocation process is not inflexible

65.

66.

The answering affidavits repeatedly emphasise that the allocation process is
not fixed or rigid, and is open to amendment. General Makgato states thét the
THRR has been introduced in four phases sincé 1998 (para 23) and that it is
currently in phase three, the implementation sta'ge. He aamits (para 64) that
historically infrastructure development for public services and other economic
activities are in areas where they attract more policing activities “and as such

a perception of discrimination arises”, but phase four (the monitoring and

evaluation stage) is likely to identify these disparities and “develop a

mechanism to respond”.

The possibility of SAPS identifying and addressing the discriminatory impact
of its allocation model in the future does not.constitute a defence to the .claim.
The shortcomings of this model have already been identified by the
Commission and the Applicants in their affidavits. The priority Inow is for the
discriminatory impact of the THRR model to be addressed without fur'ther

delay.
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Separation of powers

67.

68.

69.

General Rabie (paras 66 — 67) argues that the relief sought infringes the

separation of powers, as the allocation of resources is a policy driven,

polycentric and technical exercise. This relates to the misconception that the

Applicants seek to have police resources allocated in accordance with Ms
Redpath’'s model.

| re-iterate that the Appiicénts do not seek to prescribe to SAPS how it should
allocate its resources, but limit their relief to orders directing SAPS not to do
so in a manner which ’is not irrational or unfairly discriminatory. If we are
correct in this regard, this Court is constitutionally obliged to grant relief,
General Rabie implicitly acknowledges this in his affidavit by accepting that if
the allocation process does discriminate unfairly, including on the basis of
race and sbcio~economic status, if is irrational (para 12).. if this is found to be
the case, it will then be up to SAPS to establish how it should adjust its
allocations so as to comply with this Co‘urt’s order and, while Ms Redpath’s
evidence could be of considerable assistance in tﬁis regafd, SAPS would be

quite within its rights to develop a different means of complying with the order.

SAPS also argues that it is not appropriate to do revise the allocation process
under judicial supervision.?® Its position is that a judicial supervision order will
violate the separation of powers doctrine, fails o take into account that one of

the powers of this Court is to issue a directive requiring a party to make

'regular progress reports regarding the implementation of its order. Given

SAPS’ disregard for the Commission’s recommendation that it urgently review

26 Paras 89.1., 89.3. Rabie answering affidavit pp of record 1854.
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its allocation model, it will be difficult for it to argue that this Court should not

exercise its discretion to grant such relief in order to ensure compliance with

its order.

MATTERS NOT IN DISPUTE

70. It is helpful, before responding seriatim to SAPS’ affidavits, to summarise

briefly the issues which are not in dispute in this application. The most

important of these are:

70.1.

70.2.

70.3.

70.4.

70.5.

70.6.

70.7.

70.8.

Ms Redpath’s calculations, upon which the founding papers are
based,;

The racial composition of township and “white” areas;

The THRR is, in substance, unchanged sfnce the Khayelitsha
Commission;

SAPS is under a duty to protéct all South Africans, particufarly the

-most vulnerable;

In principle most policing resources should be allocated to areas in
which crime is the highest;

Policing is more difficult in black townships, whiéh still suffer from
systemic discrimination;

The quality of policing in black townships is inferior to that in white
areas;

The THRR is race neutral and does not distinguish on the basis of

race or class; and

-
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70.9. The Constitution and the Equality Act require the reversal of
apartheid era inequalities in the provision of policing services.

| shall deal with each of these issues in turn.

Ms Redpath’s calculations

72.

73.

While SAPS quésﬁons Ms Redpath’s expertise in relation to policing,
particularly with regard to organisational development within SAPS, and it
contends that tﬁe data on which her calculations are based are outdated, it
does not question the correctness of the calculations which form the basis for
her evidence (nor do they challenge the correctness of the calculations which
she presented to the Khayelitsha Commission). | have pointed out above tﬁat
when Ms Redpath gave evidence before the Commission, SAPS conceded
that black and coloured areas were under-resourced, and the Commission
subsequently made findings to this effect.

While not contesting Ms Redpath’s calculations, SAPS seeks to avoid the
conclusion which she draws from them, namely unfair discrimination on the
basis of race and poverty in the allocation of policing resources. The
Applicants contend that SAPS’ attempt to do this is untenable, for the reasons

reflected in this affidavit.

Racial composition of communities

74.

SAPS does not place the racial composition of the communities analysed by

—

Ms Redpath in dispute (Rabie, para 165).
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THRR unchanged

75.  In her supporting affidavit filed together with this reply, Ms Redpath explains

that the THRR formula has, at least in substance, remained unchanged since

2002.

Duty to the vulnerable

76. It is common cause that SAPS has an obligation to protect the rights of all

people and in particular the vulnerable (Rabie, para 104).

Higher deployments fo high crime areas

77. SAPS accepts that, in principle, there should be higher levels of police
deployments to areas where there are high levels of crime (Rabie, paras 144

_ 145).

Policing is more difficult in black townships

78.  SAPS agrees that there is a lack of safety in black townships, but attributes
this to socio-economic factors such as under-development and inadequate
housing (Rabie, para 72). Conditions such as over-crowding, lack of
infrastructure and employment opportunities add to the burden of policing in

black areas (Rabie, para 77). Because of such factors, policing in poor areas

—
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poses “unique and difficult problems” (Rabie, para 159). SAPS also describes
policing in these areas as "complex” (Voskuil, para 149 and Makgato, para
150).

79.  SAPS also accepts that areas with lower than average police resources are
those in which police stations were built after 1994 in response fo increases in
informal settlements and government housing developments (Makgato, para

61).

Black communities receive inferior policing

80. It is common cause that black communities receive inferior policing services
(Rabie, para 220). While SAPS attributes the disparity to “the standard of
Jiving black communities are exposed to” rather than to the allocation of police

resources, it does not dispute the disparity itself.

The THRR is race neutral

81. The THRR is a technology based model for determining the minimum number
and level of posts for police stations given the minimum standards (Makgato,
para 25). SAPS claims that it allocates resources on a racially neutral basis

(Rabie, para 230).

Obligation to reverse apartheid inequalities

AN
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Section 9(2) of the Cénstitu_tion and the Equality Act oblige SAPS fo eradicate
apartheid era social and economic inequalities, particularly those that are
systemic in nature. Section 7(d) of the Equality Act explicitly prohibits the
continued provision of inferior services to a racial group compared to another
racial group.

The statement (in para 154 of the founding affidavit) that the Constitution and

the Equality Act require SAPS to reverse apartheid inequalities, is not dealt

with by General Rabie (para 211) or SAPS' other deponents (see Briéadier
Voskuil, paras 174 — 177). | submit that it is épparent from the issues which
are not in dispute, summarised above, that SAPS has made no attempt to
reverse apartheid era disparities in the provision of policing services and, in

consequence, it has no defence to this application.

SERATIUM RESPONSE TO THE AFFIDAVITS FILED BY SAPS

]néofar as any averment made in the various answering affidavits filed by
SAPS has not specifically been replied to or ha$ not been disputed', but such
averment is inconsistent with the Applicants' case, such averment shoﬁ]d be
construed as though denied. In order to avoid repetition, 1 shall not respond to
allegations that have 'been dealt with previously. Legal submissions will be

answered, to the e_xtent necessary, in legal 'argument.

RESPONSE TO AFFIDAVIT OF MAJOR GENERAL RABIE

AD PARAS 1-2

85.

The contents of these paragraphs are noted.

=B




42

AD PARA 3

86.  This paragraph is denied to the extent that it does not correctly reflect the

relief sought by the Applicants.
AD PARAS 4-5

87. Save to point out that SAPS no longer seeks a referral to oral evidence and
that the proposed structure differs from the table of contents (above

paragraph one of the affidavit), the contents of these paragraphs are noted.

AD PARAS 6 - 11

88. The contents of these paragraphs shall be dealt with in legal argument, to the

extent necessary.
AD PARA 12

89. | note the concession that a discriminatory ailocation of police resources will
be irrational. The further allegations in the paragraph are denied.

AD PARA 13

00. The Applicants’ case is set out fully in our affidavits. The allegations in these
paragraphs are denied to the extent that they do not accurately reflect what is
stated in our affidavits. | shall deal with my experience with regard to policing

below.
- AD PARAS 14~ 16

91.  The findings and recommendations of the Commission speak for themselves.
The allegations in these paragraphs are denied insofar as they are

inconsistent with those findings and recommendations.
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AD PARAS 17, 20

92. | refer to the paragraphs below that respond to the averments made by

General Brand.
AD PARA 18

93. The allegations in this paragraph are denied for the reasons set out in Ms

Redpath’s affidavit.

94. | would however like to point out that the 2015/2016 Victims of Crime Survey,
released by Statistics South Africa, shows that underréporting of crime
remains a major issue. Only ‘Murder (85%), ‘Car theft’ (89,5%) and ‘Car
hijacking' (86,9%) had rates of reporting above 66%. This supports our case
concerning under-reporting of crime and the use of murder of an indicétor of
crime (particularly serious, violent crime). A copy of this survey is annexed

marked PM38.
AD PARA 19

95.  General Rabie contradlcts himself again with regard to the disclosure of the
human resource allocation. [n this paragraph he states that the information
contained in the human resource allocation is sensitive and potentially
detrimental to effective policing. In paragraph 190, however, .he claims that
the THRR is publicly available and anyone can request it directly from SAPS. I
refer to what has been stated above to SJC and Ndifuna Ukwazi's attempts to

obtain information concerning SAPS' resource allocations.

AD PARA 21
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96. | re-iterate that SAPS has not presented evidence of any meaningful changes
to the allocation process in recent years, other than those made after these
proceedings were launched (and self-evidently in response to this
application).
AD PARA 22
o7.  As described in the Founding affidavit,’ the SJC and its partner organisations

are working through the Safe{ty and Justice campaign to improve policing in
Khayelitsha and other similar areas. Allocation of resources is a critical
component of policing, hence we took steps to engage with SAPS, without
success. We therefore had to resort to approaching this Court for relief in

efforts to improve safety and justice in Khayelitsha and other similar areas.

AD PARAS 23 - 43

88.

Save to note that the “ihformation technology based solution” as set out by
General Rabie, and elaborated upon in Dr van Vuuren’s memorandum,
attempts to take into account so many variables, each of which is given a
small weighting of 5% or less, that it loses sight of the wood for the trees and
produces inexplicable outcomes, the further aliegati.ons in these paragraphs

are addressed by Ms. Redpath.

AD PARA 43 - 50

99.

| refer to the concessions made by SAPS set out above under the heading
Matters not in Dispute and in the section entitled Apartheid spatial planning.

Although General Rabie argues that the allocation process is weighted in

27 Paras 28 — 44, pp of record 20 — 24.
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favour of “under-developed” areas, the small weighting assigned to factors
such as the presence of informal settliements results in their being swamped
in the vast range of other factors, the majority of which favour traditionally
advantaged areas where greater economic activity takes place. Save to
admit that the Applicants do not rely on intentional discrimination on the part
of SAPS, the further allegations in these paragraphs are denied for the

reasons set out in this affidavit, read together with our founding papers.

AD PARA 51

100.

Annexure LR6 indicates how inappropriate the technocratic THRR model is in
a South African context, which faces policing challenges fundamentally
different to the United States. In order to be applied successfully in South
Africa, considerably greater resources would have to be allocated to areas
with high rates of violent crime, poor housing and infrastructure and a large

number of people living in informal settlements.

AD PARAS 52 - 53

101.

| deny the contents of these paragraphs for the reasons set out above under

the heading The Recent Aflocation of Police Resources.

AD PARAS 54 - 62

102.

These paragraphs raise a number of ‘misconceptions” underpinning the

Applicants’ case. | will deal with each of these individually.

102.1. The use of murder as determinant of other violent crime. This

paragraph also discusses the correlation between police officers

&
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and population numbers. | refer Court to the affidavit of Ms.

Redpath which addresses both these issues.

102.2. The issue relating to the allocation of police resources by both

National and Provincial offices. | have dealt with this above under

the heading The Recent Allocation of Police Resources.

102.3. General Rabie alleges that the third misconception informing this

litigation is that the information technology-based solution is

discriminatory on the grounds of race. It is not our submission that

SAPS has “designed a system that intentionally discriminates
against poor black people.” We do however maintain, “the THRR

28 General Rabie

returns results that are patently discriminatory.
himself, in testimony given during the Commission of inquiry, did
not dispute the need to revise the maximum weighting assigned- by
the THRR of 5% for informal dwellings, even if 50% of the residents

of a police station precinct live in informal settlements (Annexure

“PM25", pages 5291 — 5292 of the transcript).

102.4. General Rabie argues that the fourth misconception of the

application is that the allocation process is discriminatory in ifs

impact/application.? | have already pointed out that the weightings

allocated for factors such as informal settlements are insufficient in

a South African context.

102.5. General Rabie contends further that the fifth misconception

underpinning the litigation is that allocation process is fixed, rigid

28 Founding Affidavit Para 118 — 119, pp of record 47 — 48.

20 Para 60 of General Rabie’s affidavit, pp of record 1843. : M :
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and inflexible model and the Applicants should have engaged with

SAPS before embarking on litigation.

102.5.1. Before we appréached Court for relief in this matter, we
attempted to engage with SAPS on its allocation of
resolirces, as is detailed in the founding affidavit in the
section that is titted Engagement with the Respondents
following the Khayelitsha Commission.® 1t is therefore
misleading to suggest that we have not bothered to
engage with SAPS before coming to Court. Its failure to
engage with the Applicants on this issue led us to

exercise our constitutional right to approach this Court.

102.5.2. The claim that the allocation model is flexible and
constantly being revised is belied by the fact that no
substantive Changes have been made to it since the
Commission’s report in 2014, despite the concessions
made by General Rabie in ‘his evidence before the -
Commission. In addiﬁon, in his evidence to the
Commiséion General Rabie stated that the basic
principles of the model had remained the same since
2002 (Annexure “PM25”, transcript page 5300). | refer
further to what is stated ébove under the heading The
Recent Alfocation of Police Resources and Ms
Redpath's evidence that the THRR has éssentially

remained unchanged since 2002.

30 Founding Affidavit. Para 60 — 68, pp of record 29 — 35.°

.
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102.5.3. 1 have already addressed the basis upon which this

application falls within the ambit of the Equality Act.

In contending that the recommendations of the Commission were not
necessary in light of his evidence to it (para 62), General Rabie is attempting
to distort the nature of his evidence, in which he was twice unable to defend
the allocations produced by the THRR (at Annexure “PM25”, transcript page
5382 and 53886, in the latter instance stating “maybe there is a need for us fo
revisit the model in the sense that we must make provision for these unique
issues tha.t are sometimes very difficult to quantify and build into a mode!”). In
addition, senior counsel for SAPS conceded the force of Ms Redpath's
evidence, as has been summarised above-in the Infroduction to this affidavit
and stated that his Enétructions were that an engagement wquld take pléce
between General Rabie and Ms Redpath once the Cdmrﬁission’s
recommendations had been placed before the Minister and National
Commissioner {Annexure “JR4”, transcript page 6795). Despite the
approaches made by the Applicants to SAPS prior to launching this

application, which | have already described, no such engagement took place.

With regard to the meeting of experts proposed after the application had been

launched, SAPS have twice raised this issue:

104.1: On 21 June 2016, our attorney received an email from SAPS’
attorney requesting that Ms. Redpath meet with General Rabie and
Brigadier Voskuil in order to see the extent to which they can reach

agreement on what issues are in dispute and what issues can be
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agreed. After taking instructions, our attorney advised that we were

amenable to the meeting and we proposed the following:

104.1.1. In addition to Ms. Redpath, the Applicants should
attend the meeting, together with our attorneys (who

would be present only as observers).

104.1.2. Secondly, SAPS should, prior to the meeting,
provide the Applicants with documents indicating
the key developments in relation fo personnel

atlocations undertaken.

104.1.3. Thirdly, minutes of the meeting should be taken and

be made available for publication.

104.2. The letter sent to SAPS’ attorney is attached marked PM39. | am

advised that my attorney did not receive a response to this letter.

104.3. Almost six months later, on § December 2016 our attorneys once
again received an email from SAPS's attorneys requesting that “the
parﬁés, more specifically the experts, to address the issues raised
in your papers.” The email further stated that “We are of the view
that this may result in thé issues being significantly curtailed or the

matter being resolved.” | attach the email marked PNA40

1104.4. At the time SAPS was out of time with its answering affidavits and
| we were of the view that this might well be a delaying tactic. As
there was a Court order (of 5 September 20186) in place regulating

the conduct of the matter, our attorney reminded the SAPS of this

and requested that they file their papers in terms of the order. Our

=




50

attorney further noted that SAPS had also failed to respond

substantively to our letter of 21 June 2016.

105. We were willing to meet with SAPS to discuss the issues raised in this case
but we were not willing to meet secretly and have nothing come out of the
meeting. We were also unwilling to meet without our attorneys in order to
ensure that our rights were at all time protected by the presence of our legal

representatives.

106. | wish to point out further that the potential for a meeting between experts is
included in the current agreed timeline for the matter, which they have also

failed to mention.
107.  The further allegations in these paragraphs are denied.
AD PARA 63

108. | deny that both the Applicants and the Khayelitsha Commission failed to
appreciate the flexibility of the allocation of resources. | emphasise again that
our case is about the outcome of the allocation which favours police stations
serving predominantly white rich areas over those serving predominantly

black poor areas.
AD PARA 64

109. | refer to Ms Redpath's affidavit which deals with General Makgato's

evidence.
AD PARA 65

110. | refer to what has been stated above under the heading The Nature of the

Applicants’ Case.
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AD PARAS 66 — 67

111. | refer to what has been stated above concerning the claim that the relief

sought infringes the separation of powers.
AD PARA 69

112. General Rabie alleges that | have no personal knowledge of what | discuss in
the founding affidavit and that I am not an expert.®' | joined the Social Justice
Coalition in 2011 and started working on the Safety and Justice Campaign. In
2013 | was elected as the Secretary General of the First Applicant. | depose
to my affidavit based on experiences that | have had as a person who works
and lives in Khayelitsha and on the knowledge and experience of policing that

-1 have acquired through my work for the SJC, especially on the Safety and

Justice campaign, over the last six years.
AD PARAS 70 - 71

113. The legal points raised have been dealt with above. Insofar as General Rabie
wishes to dispute the factual basis for the claim, he would need to deal with
Ms Redpath’s analysis, point out where the data she uses, or the calculations
she makes, are wrong and why this leads to her drawing incorrect
conclusions. This General Rabie manifestly does not do, and he accordingly
establishes no grounds upon which to dispute the facts upon which the claim

is based.

AD PARAT72-73

31 Para 69, pp of record 1846.
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114. | refer to what has been stated above under the headings Poinfs in Limine
and SAPS’ Defences. The suggestion that allocating more resources to high
crime areas would lead to a police state is too farfetched to warrant a
response.
AD PARA 74
115. | note the concession that black communities are less safe, more at risk of

crime and feel unsafe. | deny that this is not due to the lack of police
resources allocated to these areas. Black communities feel unsafe because
of high rates of violent crime. | appreciate that socio-economic factors
contribute to high rates of crime, but to ignore the fact that crime is a very real
and tangible part of life in black communities, that has to be addressed by
SAPS, constitutes an abdication of its constifutional and statutory obligation to

ensure the safety of such communities.

AD PARAS 75 -77

1186.

| note that General Rabie agrees that it is important {o allocate resources to
police stations with high levels of crime. | deny that General Lamoer was
wrong in his admission that the allocation system was irvational. General
Rabie himself was unable to defend the allocation system in his evidence to
the Commission, as | have pointed out in response to para 62 of his affidavit,
and | refer to the concessions made by SAPS’ counsel (which have been

dealt with above).
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The further allegations in these paragraphs are denied for reasons which

been given above (notably in the sections entitled Introduction and Apartheid

Spatial Planning).

AD PARAS 78 — 82

118,

118.

120.

The claim that the Commission did not make any recommendations to guide
the process of reviewing the allocation system is wrong: the Commission
identified five reasons for the apartheid era allocation patterns identified by it*
and proposed that SAPS aﬁpoint a task team to investigate the matter and
consider Ms Redpath’s report as a maiter of urgency. The further measures it
recommended are summarised in para 59 of my founding affidavit. It is not

clear what more could have been expected of the Commission.

| deny that the Commission (or the Applicants) have misunderstood the
allocation system. No evidence was placed before it of any Provincial
Commissioner having deviated from the THRR and General Lamoer explicitly
denied that he had the power o do this (other than on a temporary basis).
Although General Rabie differed from General Lamoer in this regard, (fo the
best of my knowledge) no evidence was placed before the Commission of the
power to deviate from the THRR with regard to permanent posts ever being
exercised. | refer further to what has been stated above in the section entitled

The Recent Allocation of Police Resources.

Ms Redpath will address the issues which relate to her evidence (paras 80 —
81). The further allegations in these paragraphs are denied for reasons which

have been set out above.

32 See Annexure “LR1", para 32, pp of record 1904,
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AD PARAS 83 - 84

121. The allegations in these paragraphs have been dealt with above (notably in

the section entitled Apartheid Spatial Planning) or in Ms Redpath’s affidavit.

AD PARA 85

122. | note that General Rabie does not contest Ms Redpath’s analysis of the
allocation of police resources in Kwa-Zulu Natal, but responds in general

terms to her analysis. 1 have dealt with these generalised allegations above.
AD PARAS 86 - 87

123. -These allegations have been dealt with above, notably in the section entitied

The Recent Allocation of Police Reéources.

AD PARA 89

124. The allegations in this paragraph are denied for reasons which have been set

out above or which will be addressed in legal argument.

AD PARA 92

125. | deny that the weighting given to schools in the allocation of police resources
" is sufficient. This is another example of the manner in which the THRR model
attempts to take into account a multiplicity of factors, each of which is given

such a small weighting that the outcome produced | is irrational and
unjust'ifiable. SAPS needs fo interrogate these outcomes in relation to the
policing needs of each station and increase the weighting for factors such as

high rates of violent crime, large numbers of people living in informal

settlements and inadequate infrastructure.
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AD PARA 94

126. | note that SAPS does not dispute SJC and EE’s right to act in representative

capacities, both on behalf of our members and the general public. |
AD PARAS 97 — 98

127. The Applicants note that SAPS appreciate their campaigns.' Our objectives
include improving the policing servi‘ces provided to communities like
Khayelitsha and Nya.nga, which will improve living conditions. The further
allegations in these paragraphs are denied for reasons which have been set

out above, notably under the heading Apartheid Spatial Planning.
AD PARAS 99 — 103

128. The allegations in these paragraphs are denied for reasons set out in Ms
Redpath’s affidavit and in my responses to General Sekhukhune and
Brigadier Voskuil.

AD PARA 105

129. Save to deny that SAPS is taking reasonable measures to provide policing

services in all communities, | note the further content of this paragraph.

AD PARA 107

130. | deny that the reasons given in this paragraph jus_tify SAPS’ failure to alldcate

sufficient resources to poor communities ravaged by serious violent crime.

AD PARA 109
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The Commission’s mandate included investigating inefficiencies in policing in

Khayelitsha. It identified the iﬁadequate resources allocated to the police

stations in the area as an inefficiency and made appropriate'

recommendations.

AD PARAS 113 - 114

132.

It would have been inappropriate for the Commission to suggest a model for
the allocation of resources. | refer to what is stated above in response to
paras 78 — 82 of General Rabie’s affidavit, in the section éntitled The Recent
Allocation of Police Resources and in response to the evidence of General

Makgato and Brigadier Voskuil.

AD PARAS 115 - 116

133.

| note the tacit concession that Provincial Commissioners were not exercising
their powers to re-deploy police officers prior to the release of the
Commission’s findings. The recommendations made by the Commission on
resource allocation related to its findings that the outcome of the current
resource allocation procedure was unjustifiable and the allocat‘ion method

should be reviewed.

AD PARAS 117 - 119

134.

SAPS’ failure to dispute the contention that appropriate staffing levels are a
necessary condition for effective and efficient policing is destructive of the
claim that additional police resources would not reduce crime rates, as noted
above in the section entitled Additional Resources Make No Difference.
General Rabie (at para 121.3) also does not dispute the Commission’s finding

that the failure to conduct regular patrols in Khayelitsha was due to a lack of
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resources. This should be viewed in light of General Rabie’s evidence to the
Commission that the moment you weaken visible policing you can expect an
increase in crime levels. The further allegations are denied for reasons which

have been set out above (notably in response to paras 78 — 82 of General

Rabie's affidavit).

AD PARA 121

135. | deny that SAPS has implemented all the Commission’s recommendations.
This is patently not the case with regard to the allocation of resources. The
further allegations in this paragraph are denied for reasons which have been
set out above (including in the sections entitled The Nature of the Applicants’
case, The Recent Allocation of Resources and in response to paras 78 — 82
of General Rabie’s affidavit).

AD PARA 122

136. We campaigned for implementation of the recommendations of the

Commission because we had not seen any substantive move by SAPS to do
so until the task team was created. SAPS is still resisting the review of its
resource allocation system, which is the recommendation most likely to lead
to a meaningful improvement in the provision of policing serviqes in
Khayelitsha and other similar communities. The general operation and

functionality of this task team is dealt with in response to General Brand.

AD PARAS 123 - 124

137.

These allegations are denied for reasons which are dealt with in response to

the affidavits of Brigadier Voskuil and General Brand.
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AD PARAS 125 - 126

138.

130.

The purpose of litigation concerning the positive obligations imposed by socio-
economic rights is to hold government to account through litigation. This
fosters a form of participatory democracy. It means that when government
policy with regard to socio-economic rights is challenged, the government
agency is required fo explain why its policy is reasonable, what it has done to
formulate its policy, its investigation and research, the alternatives considered,
the reasons why it opted for the policy selected and whether it has been
reconsidered in light of the obligation to progressively realise the right
concerned.®® The obligation on the part of government to give reasons for
measures taken by it flows from the value of accountability.® | am advised
that the substantially the séme principles are applicable to the rights to
freedom and security and under s 205(3) of the Constitution. SAPS is under a
duty to account to this Court as our participatory democracy allows it to be

held to account through litigation.

General Rabie’s approach explains why the Applicants had to resort to
litigafion as SAPS seems to think that it does not have an obligation to
engage with stakeholders, contrary to their constitutional and statutory duties

and their policies with regard to community policing.

AD PARAS 127 - 128

140.

| note that General Rabie does not dispute the extensive efforts made by the
Applicants to engage with SAPS in relation to a range of issues, including the

allocation of police resources, before resorting to litigation.

33 Mazibuko v City of Johannesburg 2010 (4) SA 1 (CC) ("Mazibuko”) [160] — [162].
34 Mashongwa v Passenger Rail Association of South Africa 2016 (3) SA 528 (CC) [36].
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AD PARAS 130 - 132

141.

| refer to what is stated above under the heading Introduction, concerning how
SAPS' claim that it has always had a positive response to the Commission’s
recommendations is disproved by the National Commissioner’s letter. As
noted in the founding affidavit, the National Commissioner’s response also did
not address the findings of the Commission that the allocation of resources
was irrational and racially discriminatory, but simply restated the method
followed in the allocation process. The further allegations are denied for

reasons which have dealt with already.

AD PARAS 133 -134

142.

If General Rabie does not have knowledge as to why the Minister did not
respond to the letter from our legal representafives then the Minister should
have deposed to an affidavit explaining this and not General Rabie. This
response highlights the manner in Which the Applicants attempts to engage
with SAPS over the implementation of recommendation 7 of the Commission

were fobbed off. The further allegations are dealt with below in response to

General Brand.

AD PARAS 135 - 136 & 138 - 205

143.

These allegations are dealt with in Ms Redpath’s affidavit or will be the subject

of legal argument. However, | note that General Rabie:
143.1.does not dispute that the THRR broadly guides the actual
allocation and that there can be little doubt that the discriminatory

distribution of resources in the Western Cape is replicated in the
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143.3.

- 143.4.

143.5.

143.6.

60

other provinces (founding affidavit paras 73 and 74.2, read with
Rabie 138 — 143.)

does not dispute that poor areas with high crime rates and
inadequate policing are likely to have fa_r lower rates of reported
crime (founding ‘afﬁdavit para 82, read with Rabie 157);

does not dispute the use of_percentage of households that have
electricity and piped water to measure poverty and the extent of
informal housing (founding affidavit para 84, read with Rabie 159 -
162); |

denies that SAPS members were unable to explain racially
discriminatory patterns of resource allocation before the
Commission (Rabie para 187) despite the concession from General
Lamoer (its most senior representative) ‘that the allocations were
irrational, and his own inability to deal with the issue, leading to the
concession that the THRR might need to be reviewed (seé the
response above to para 62 of General Rabie’s affidavit);

claims that SAPS never conceded o the Commission that the
THRR produced racially discriminatory results (Rabie para 187) in
the face of the explicit concession by its senior counsel that black
and coloured areas are “quite heavily” under-resourced (see the
section above entitled Infroduction);

responds to the statement that there is no explanation for the basis
on which weightings are determined, for Iexample, why shopping
malls are weighted at 5% rather than 2% or 12% (founding

affidavit, para 124.4) by stating (Rabie para 191) that “his is not an
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exact science and must be.guided by experience” and contending

that each of the determinants is constantly being reviewed. | refer

" to my response to para 61 of General Rabie's affidavit in which it is

143.7.

143.8.

pointed out that in essence the model has remained Unchaﬂged

since 2002;

admits the summary of the allocation process given in paras 127 —

132 of the founding affidavit (Rabie para 198), despite claiming

elsewhere that the'Ap_pEicants do not understand the allocation

‘process; and

does not dispute that “the breakdown between the national and

provincial offices cdncerning the responsibility for distributing

»

resources is a fundamental flaw in SAPS’s current system

| (founding affidavit para 132 read with Rabie paras 198 - 200).

AD PARA 209

1451,

AD PARAS 206 - 208

144. The factual allegations in these paragraphs are denied for reasons which

have been dealt with above. The legal issues will be addressed in argument.

145.  While Genéra! Rabie baldly denies that the Applicants have established any
discrimination, he does not attempt to, or cannot, deal with the explanation (in

para 148 of the founding affidavit) of how the discrimination operates, namely:

in theory and practice stations which serve populations with high

| proportions of poor black people have significantly lower police:

population ratios than stations which serve rich, white populations:

553)
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145.2. the poor black stations generally have far higher rates of contact
crime;
145.3. the lower police: population ratios in poor black areas contribute to

inefficient and ineffective policing; and

145 4. this imposes serious burdens on poor black people who are less

safe and whose rights are threatened as a result.

AD PARAS 210 - 211

148.

147.

148.

| note that SAPS’ defence to the claim is that the Applicants have failed to
show' any discrimination. While it is claimed.that there is no evidence to
suppor_t the conclusion that the allocation process entrenches apartheid
inequalities, General Rabie does not deal with General Lamoer's admission
that the process is irrational or the concession by SAPS’ counsel before the

Commission to the effect that it is discriminatory.

The claim that the Applicants have not shown any discrimination is undercut
by General Makgato's acceptance (at para 60) that there have been
differences in the allocation of police personnel, but these differences can be
explained on rational grounds as they had to be done in the light of existing

police infrastructure.

General Rabie does not dispute that s 9(2) of the Constitution and the

Equality Act requires the reversal of apartheid era inequalities.

AD PARAS 212 - 231
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The allegations in these paragraphs are denied for reasons which have been
dealt with above (notably under the heading Apartheid Spatial Planning) or

constitute legal submissions which will be addressed in argument.

AD PARAS 232 — 234 (answer to supporting affidavit of Equal Education)

150.

While Equal Education illustrates the impact of unequal resource allocation on
a particularly vulnerable group, namely learners of school-going age - and age
is a prohibited ground in the Equality Act - it expressly states that this crisis
cannot be resolved by government alone®, which by extension include SAPS.
However, SAPS fails to answer the case made by Equal Education; instead it
sidesteps the issues raised by re-emphasising the truism that effective

policing requires community involvement.

AD PARA 235

151.

General Rabie avoids providing an explanation as to why SAPS has not yet
implemented the Khayelitsha Commission's Recommendation 12 about youth
safety in Khayelitsha by saying he has no personal knowledge about these
matters. He does not dispute®® that SAPS repeatedly failed to sign a draft
Memorandum of Understanding between it and DOCS about their respective
duties and responsibilities. This had the effect of frustrating the

implementation of Recommendation 12.

AD PARAS 236 - 241

152.

Nowhere is it Equal Education's contention that the allocation of police

resources is the only reason why learners are victims of crime. However, it is

35 Para 11 Ndzomo supporting affidavit.
36 Para 28 Ndzomo supporting affidavit,
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common cause that appropriate staffing levels are a necessary condition for
effective and efficient policing. | note that General Rabie (in para 236) does
not dispute that an absence or shortage of police resources impacts
negatively on leamers and he explicitly concedes that the allocation of

resources may impact on how crime is dealt with.

The Social Audit report was released in September 2016. On 20 September
2016 learners representing over 50 schools held a press conference outside
the Western Cape Education Department offices in Parliament Street when
the Social Audit report was handed to the Western Cape Education MEC
Debbie Schafer, Community Safety MEC Dan Plato, and Deputy Provincial
Police Commissioner Thembekile Patekile. A copy of the executive summary

of the Social Audit is attached as annexure "PM41.”

The statement (in para 240) that "the presence of policing within school
premises is not necessarily a deterrent to crime”, is inexplicable, particularly in
light of SAPS' legislative role, namely ... fo prevent ...crime ... to protect and

secure the inhabitants of the Republic ..." (section 205 of the Constitution).

AD PARA 245

155.

SAPS appears to wilfully misread what is contained in Equal Education's
supporting affidavit. Equal Education does not contend that crime only affects
poor, Black communities. The statement that it is unclear how the
disproportionate exposure to crime experienced by those in poorer areas is‘a
consequence of fewer resources being allocated to them is inconsistent with

General Rabie's acceptance (in para 236) that an absence or shortage of
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police resources impacts negatively on learners and his explicit concession

that the allocation of resources may impact on how crime is dealt with.

AD PARA 246

156. Equal Education, like SJC, is not seeking a larger SAPS budget. lts
contention is that available resources must be distributed more equitably so

that poor black communities receive a greater share of these resources.
AD PARAS 247 - 248

157. The 135 police officers to every 100 000 people equates one officer for every
2857 persons, exceeding the 1:2500 ratio for disadvantaged areas used in the
THRR.* | note that General Rabie does not dispute that without resources
and police efficiency, Nquthu precincts are unable to provide learners with

adequate protection.®®
AD PARAS 249 - 250

158. The allegations in these paragraphs are denied. Equal Education is not
contending that lack of school transport and long distances to schools are
police matters; these issues are raised to describe the context in which rural

learners’ access education.
AD PARA 251

159. SAPS avoids responding to Equal Education's evidence that learners often
feel that SAPS have not or will not be efficient in investigating different contact

crimes.

37 Para 41 Rabie, pp of record 1837.
38 Para 37 Ndzomo, pp of record 1042,
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AD PARA 253

160. Besides noting that Equal Education refers to two, and not one, incident of
rape, | refer to what has been stated above with regard to SAPS' statement
that a higher deployment of police resources is no guarantee or assurance of

crime prevention.
AD PARA 255

161. The personal experience of violent crime by Equal Education's Deputy
Secretary General is an account of first-hand experience of both the lack of

SAPS resources and the lack of SAPS responses to actual crime incidents

AD PARA 256 - 258

162. The personal experiences of crime are used to describe the crime
experienced by ordinary learners. The allegations in these paragraphs are

denied for reasons which have been set out above.
SUPPLEMENTARY LEGAL GROUNDS
AD PARAS 261 - 271

163. The allegations in these paragraphs will be dealt with, to the extent

necessary, in legal argument.
RESPONSE TO AFFIDAVIT OF MIAJOR GENERAL SEKHUKHUNE

AD PARAS 1-5

164. | note that General Sekhukhune is a qualified statistician, yet save for what is

stated in paras 27 — 32 (to which | respond below), he in no way disputes the

P
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calculations and analysis of Ms Redpath or the allegations of a discriminatory

allocation of police resources contained in the founding affidavit.

AD PARA 6

165. The purpose of the affidavit is noted. The content of the affidavit is disputed to

the extent set out below.

The collection, authentication and accuracy of police crime statistics

AD PARAS 8 - 11

166. | note that SAPS and Stats SA entered into a Memorandum of Understanding,'
which is a statement of intent; and that to date the police crime statistics have
not been of a standard to qualify as official statistics. General Sekhukhunej
does not explaih in What respects SAPS has not complied with SASQAF
quality standards or what steps it has taken to address these short-comings.
In the absenée of this information, | am unable to assess the efficacy of the
remedial measures taken and General Sekhukhune fails to motivate or justify
his opinion that all the requirements for the p’roduction of official statistics

have been met.
AD PARAS 12 -13

167. | take note of the contents of these parag'faphs, and in p‘articular fhe use of

‘United Nations standards by SAPS.
AD PARAS 14 -17

168. | take note of the detailed information on the Crime Administration System
(CAS) in these paragraphs and in TS2 (record pp 2274 - 2294), but fail to see

how it justifies the discriminatory allocations made through the THRR. In any
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event these are guidelines, which we know from the extensive evidence led
before the Commission, and personal experience, are often honoured in the
breach. | deny that crime scenes are immediately visited (AD para 17.4.5);
that the affidavits of complainants, victims and witnesses are obtained (AD
para 17.4.6); that concerted efforts are made to identify and trace unknown
suspects (AD para 17.4.7); that all possible steps are taken to complete the
investigation of newly reported case dockets during the tour of his/her
(Detective Servicé Centre Commander) duty (AD para 17.4.8); or that all other
case dockets that require further investigation are immediately, and not longer
than 24 hours, transferred to and handed over to the Detective Service
Commander for allocation to detectives (AD para 17.4.10). | also deny that the
officers deployed as Detective Service Commanders ensure the effective and
efficient .investigation of crime (AD para 17.7); ensure that detectives
timeously receive and acknowledge newly reported cases (AD para 17.7.1),
ensure that all newly reported cases are promptly investigated and all
attempts are made to finalise investigations during preliminary investigations
(AD para 17.7.2); or conduct 24 hour inspections on case dockets to ensure

speedy investigation (AD para 17.7.4).

[ refer to what is stated above in the Introduction to this affidavit with regard to
the admissions in SAPS’ annual performance plan, annexure “MJMZ2”, with
regard to SAPS’ chronic underperformance in every province in areas

including'the detective services and visible policing.

AD PARAS 18 - 21

A53%




170.

171.

69

| have no knowledge of the so-called "current quality checks” and put the
Respondents to the proof of how this has assisted with deploying the
appropriate human resources to poor and black communities. | have no
knowledge of the ‘Counting Rules on Crime of the South African Police
Service' or the existence, and work, of a Standards and Compliance Unit, and
cannot admit them. 1 note that SAPS had intended to do quality assurance
checks on the CAS recorded information at the police stations in Nyanga,
Khayelitsha, Mitchell's Plain, Kraaifontein and Delft (TS3 record p 2296) and |

request the Respondents make available their detailed reports on the findings

of these quality assurance checks.

The Commission in its findings (chapter 13, paras 166 - 167) noted that many
of the problems at the three Khayelitsha police stations had been accurately
and repeatedly identified by SAPS inspections over several years, but these
problems had not been addressed as a result, primarily, of poor management.
It follows that even if these quality assurance checks identify short-comings,

there is no guarantee that they will be dealt with adequately.

AD PARAS 22 - 24

172.

[ note that SAPS claims to use the data on the CAS system to inform human

555‘1

resource allocation at local, provincial and national level, yet it fails to explain

how this justifies the discriminatory results produced by the application of the

THRR.

AD PARAS 25 - 26

173.

| have no knowledge of how additional deployrﬁents made monthly, or

quarterly strategic discussions, impact on the THRR and fixed establishment
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of stations such as Khayelitsha and Nyanga and do not admit the broad and

generalised allegations made in this regard.

The impact of crime intelligence and statistics on murder and other violence

crime
AD PARAS 27 - 32

174. | have pointed out above in the section entitled The Recent Allocation of
Police Resources that SAPS: (i) impliedly admits that the THRR is deficient in
deploying resources to areas with high crime rates: and (i) claims that the
éxercise by the Provincial Commissioner of s 12(3) powers to ré~allocate

resources has led to “significant improvements”in this regard.

175. | deny that SAPS’ evidence demonstrates that significant additional resources
have been deployed to communities such as Khayelitsha since the
Commission made its findings. Ms Redpath in her analysis of the allocation of
police resources in the Western Cape found that there were no substantial
changes in the relative allocations between 2013 and 20186. It was only after
this application was launched in March 2016 that there were some ‘marginal
belated changes”, but the complaint of inequality persists, with no substantial

changes evident.

176. It is therefore unsurprising that the incidence of murder and other crimes has
increased or remained high in Lingelethu-West, Khayelitsha, Harare and
Nyanga for the period between 2010 and 2016, as suggested by annexures
“TS4" and “TS5”. SAPS’ claim that additional resources make no difference to
crime levels is contradicted by the evidence of Brigadier Voskuil, who in his

analysis of the crime statistics from April to December 2016 (Annexure PLVG)

O
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stated that the “THRR allocations are contributing fo achieving their purpose

and that provincial distributions are achieving the desired result — a reduction

in crime levels”. (Para 110) The rationale for these “provincial distributions” is

irreconcilable with the claim that additional resources have no impact on crime

levels.

| deny the further allegations in these paragraphs.

RESPONSE TO AFFIDAVIT OF MAJOR GENERAL NELSON

178.

The purpose of Major General Nelson's affidavit is two-fold: (i) to describe the
annual budgeting process within SAPS; and (i) to note the financial resource
constraints under which SAPS operates. These two issues are not relevant to
the Applicants' case, in that we are not seeking a larger budget allocation for
SAPS, but we wish to have the existing human resources available to SAPS
allocated in a manner that is fair and rational. In other words, this application
concerns the relative allocation of resources between police stations, not the

total extent of the resources available.

AD PARA 4

- 179,

| deny that the Applicants are making far reaching allegations. General Nelson

unfortunately does not explain which allegations he is referring to.

AD PARA S

180.

| deny that the Applicants have failed to appreciate that human resources
takes place within the context of a finite pool of resources as alleged by

General Nelson.
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AD PARAS 6 -8

181.

Save to note that whatever resources the National Treasury earmarks for
SAPS and for distribution to police stations must be allocated fairly and

rationally, | do not dispute the contents of these paragraphs.

AD PARAS 9 -12

182.

i appreciate that SAPS, like any organisation, has to balance and aliocate
resources effectively but this is no cause for it to act irrationally or to unfairly
discriminate against a class of police stations. The complexity of the balancing
process does not justify undermining the constitutional rights of those
communities that are unfairly discriminated against by the current allocation
method. | note that personnel expenses are the primary cost driver within the
policing budget — it is for this reason that this application focuses on the

allocation of police officers to police stations.

RESPONSE TO AFFIDAVIT OF MAJOR GENERAL BRAND

183.

The purpose of Major General Brand’s affidavit is to set out the extent {o
which progress has been made in the implementation of the Commission’s
recommendations and to counter the ‘“blatantly incorrect” allegation, in
paragraph 5 of the founding affidavit, that no action has been taken to
implement them. Unfortunately, General Brand is guilty of misrepresenting the
Applicants’ case. In paragraph 5 of the founding affidavit | stated that the
Commission made a clear recommendation® that SAPS revise the THRR as

a matter of urgency and that, despite repeated requests from SJC for SAPS to

39 Recommendation 7.
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act on this recbmmendation, it has failed to do so. Although the Applicants
have been' disappointed at the extent to which the Commission’s
recommendations have been implemented, it is not our case that no action
has been taken in this regard. It is apparent from Ms Redpath’s evidence that
SAPS done nothing to revise the THRR and it has remained substantially the

same since 2002.

AD PARA 3

184.

185.

| have responded fo the manner in which our case has been misrepresented
in the preceding paragraph.
General Brand and other' SAPS representatives have made a number of
submissions relevant to the implementation of recommendation 7 that are
noteworthy.
185.1. In a document entitled Response on the implementation of the
Khayelitsha Commission of Inquiry dated 2 February 2017, pages
2661 to 2663 of the record, it was stated that the fixed
establishment is a legislative matter and that SAPS had made
additional allocations to the three stations in Khayelitsha. Nothing
in thié report suggests that there is work being done that will
address the allocation of resources as sought by the Applicants in
this case.
185.2. In the Presentation to the Community Safety by the Task Team on

the Implementation of the Recommendations of the Khayelitsha

pit
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Commission — October 2016, page 2443 of the record — the
foil'owing was noted in relation to recommendation 7:

185.2.1. The revision of the THRR is a national competency;

185.2.2. The allocations made in terms of s 12(3) were
noted,;

185.2.3. It is clear therefore that the Task Team will not be
| taking any decisions or steps that will impact on the
allocation of resources. it defers to National SAPS
and the Provincial Commissioner in this regard.
185.3. The presentation to the Standing Committee, on 31 August 20186,
annexure “JJB3”, stated the following:

185.3.1. “The THRR is a tool designed and enhanced at a
National level, which allocates human resou‘rce
posts to all stations in the SAPS.™ We submit that
General Brand concedes that the issue of resource
allocation cannot bé addressed in the Priority
meetings or the Task Team meetings.

185.3.2. Further there is no clear indication of what the
Priority Meetings and/or the Task Team could do
that might achieve the relief sought by the
Applicants in this matter.

185.4. The report entitled Briefing on the status of thee implementation
Khayelitsha Commission of Inquiry Recommendation, pp 2427 —

2428 of ‘the record, confirms the conclusions set out in the

40 Page 12 on JUB3, pp 2427 of the record2427. : P N\
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preceding paragraph. It noted the following in relation to the

implementation of Recommendation 7:

185.4.1. The issue of fixed establishment is a legislative
matter;
185.4.2. Provision of new posts depends on what has been

allocated to SAPS in each fiscal year; and
185.4.3. Additional allocations have made to the Khayelitsha
stations.
186. As documented in a letter to Mr Gideon Morris from Ms Amanda Dissel,
pages 2633 — 2637 of the record, in April 2016:

186.1. The Task Team was established in June 2015 and had (by April
2016) het 4 times.

186.2. The first meeting of the Task Team on 29 September 2015 dealt
essentially with issues of administrative functionality. ‘

186.3. The. meeting of 13 October 2015 accepted that some of the
recommendations, relating to national policy or legislation issues,
the Task Team had been unable to implement in Khayelitsha.

186.4. The third meeting on 23 October 2015 focused on expert evidence
given to the Commission on a range of issues. None of the experts
invited to this meeting testified to the Commission on the allocation
of resources.

186.5. The last meeting of 2015 focused on the “Whole society approach”
(SJC was represented at this meeting). |

187. The minutes of the Task Team meetings attached do not always address the

issue of allocation of resources. This is true for the following meeting:

g™
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187.1. Meeting held on 10 November 2016 (pp 2460 — 2469);
187.2. Meeting held on 20 October 2016 (pp 2473 — 2484) and
187.3. Meeting held on 11 August 2016 (pp 2614 — 2622).;

188. The meeting minutes of 1 September (pp 2544 — 2550) and 22 September
2016 (2489 — 2504) noted that the implementation of Recommendation 7
could not be discussed in the Task Team meeting because this case was
before Court.

189. All these reports attached and discussed above highlight that
recommendation 7 of the Khayelitsha Commission has not been implemented
and nothing has been done systematically to improve the allocation problems

identified by the Commission, as is confirmed in Ms Redpath’s affidavit.

AD PARA 4

190. The Commission completed the hearing of evidence and argument in May
2014. Some of the concessions made by SAPS in the course of the
Commission hearings have been referred to above. The evidence concerning
'ineﬁ_iciencies in policing in Khayelitsha and the breakdown in the relationship
between the Khayelitsha community and SAPS is reflected more fully in the
Commission’s report. Although Geheral Brand’s appointment precéded the
releage of this report in August 2014, it was made at a time when there was
little doubt that the Commission would make far-reaching recommendations
concerning policing in Khayelitsha. Poor management was at the heart of
many of the policing problems identified by the Commission and the

Applicants appreciate the genuine effort made by General Brand to deal with
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this,*! although it is not possible for us to assess the extent to which he has
been successful. It is therefore particularly disappointing that General Brand
has seen fit to misrepresent the Applicants’ case in the manner in which he

has done in his affidavit.

AD PARAS 6 -7

I note General Brand's duties and employment record, but this is information

191.
that is not within my knowledge.
AD PARA 8

192. | do not know which findings and recommendations that General Brand had
already begun addressing prior to the release of the Khayelitsha
Commission’s report in August 2014,

AD PARA 13

193, | deny the averment that much of the crime in Khayelitsha happens

spontaneously. | refer in this regard to Ms Redpath’s affidavit. While it is frue
that domestic violence is one of the contributors to contact crimes, however,
given that domestic violence is severely under reported in South Africa, it is
very difficult to address the extent to which it contributes to contact crimes. [t
therefore can be relied upon as a clear indicator of the crime situation in

Khayelitsha or any other area in South Africa.

41 Although a number of key recommendations lie beyond the scope of his duties.
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194. It is worth noting that the obligations of police to address domestic violence go
beyond taking steps to prevent it as noted by the Domestic Violence Act 116

of 1998 and the National Instruction {7 of 1999).
AD PARA 14

185. The contents of this paragraph are admitted. | also record that Nyanga police

station falls in the top 30 contributing stations.
AD PARA 15

196. While SAPS has allocated new recruits to these stations, the Khayelitsha
stations remain with fewer personnel compared to past years and compared
to police stations serving predominantly white areas with low contact crimes.
This is reflected in documents included by General Brand in annexure JJB4
entitled “Human Resource Utilisation Status Report™ and the document
immediately after it, “Granted vs actuals — 2017-01-31 n43

197. Despite 6 detectives being re-enlisted* and déployed to Khayelitsha and
Harare police stations, the 3 police stations had 10 fewer detectives at the
end of January 2017 than they had on 1 April 2013. That's a loss of 16

detectives since 2013.

42 JJB4 record pp 2572 - 2579
43 JJB4 record pp 2580 - 2581
44 JJB3 pg. 13, pp of record 2428.
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01/04/2013 - Actual 2017-01-31 Actual
Vispol | Detective | Support | Vispol | Detective | Support
Khayelitsha ; 161 66 73 1194 ° 162 63
Harare 115 | 50 28 157 44 30
Lingelethu 115 31 31 118 31 25

197.1. Despite 51 Entry-level enlistments/new fully fledged Constables

197.2.

197.3.

197.4.

deployed to Lingelethu West si.nce 2013, Lingelethu West now has
35 less staff than it had on 1 April 2013. That is a loss of 86
members since 2013.

Despite 80 Entry-level en‘listments/newu‘fuliy fledged Constables
deployed to Khayelitsha Site B since 2013, Khayelitsha now only
has 45 more members than it had on 1 April 2013. That is a loss of

35 members since 2013.

25

Despite 153 Entry-level enlistments/new fully fledged Constables”

deployed to Harare since 2013, Harare now only has 56 more
members than it had on 1 April 2013. These newly trained officers

are of limited value until they obtain sufficient experience, as has

been discussed above.

From General Brand's JJB4 annexure one can see the actual
numbers of personnel assigned to the three Khayelitsha stations on
1 April 2013, 31 August 2016 and 31 January 2017. These figures

show that these stations are getting fewer resources over time —

'see Information note on pp 2572 — 2581 of the record).
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197.5. | note that on Page 3'of the Task Team Minutes of 1 September
2016 it is stated that, there is now a case load of 65 dockets per
members though at the time of the Commission it was 100. It was
however, reported in a written reply (3 June 2016 — which | have
attached here marked PM42), to a Western Cape Provincial
Parliament parliamentary question, the detective-to-docket ratios
for the three police stétions serving Khayelitsha were as follows:

197.5.1. = Harare 1-79
197.5.2. AKhayeIitsha 1-67

197.5.3.  Lingelethu West 1-127

AD PARA 16

198. The allocations in terms of s 12(3) of the SAPS Act have already been'dealt
with. The claim that recommendation 7, which required an urgent revision of
the THRR as a whole, has been partly imp;lemented is denied. It could not be
addressed simply by making allocations to the Khayelitsha stations (I refer to

what | have stated above in respect of these allocations).

AD PARA 17

199. It should be noted that General Brand contradicfs Generals Rabie and Makgato
here. If the recommendation “is sfill in the process of being implemented” then that
would mean the finding that the allocation of resources is discriminatory is accepted
by SAPS. | refer further to what he;s been stated above under the heading

Prematurity and the Khayelitsha Commission.

AD PARAS 18 — 21

PN
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| note that the Task Team will not be able to review and alter the process for

the allocation of resources, for the reasons given above.

AD PARA 22

201.

202.

203.

204,

205.

| confirm that the SJC is represented on the Task Team and has attended

some of its meetings.

As already stated, the Task Team is incapable of implementing

recommendation 7.

To date it is also operating without a signed memorandum of understanding

between SAPS nationally and the Western Cape Government as confirmed in

JJB3 p. 18. There is accordingly no point in taking up the issue of resource

allocation with it.

In a memorandum handed to General Brand on 15 March 2018, after the

brutal murder of Sinoxolo Mafevuka, the SJC made the following demand:
“The Khayelitsha Cluster Commander and the Station Commanders of
the three police stations serving Khayelitsha must engage with SAPS
at a provincial and national fevel to rectify the structural inefficiency that
makes the allocation of police resources inequitable, irrational and
unjust.”

The SJC's fully-fledged inclusion in the Task Team only came about after the

SJC had filed its founding papers in this matter. Further as confirmed in JJB4

(in the DoCS PowerPoint presentation to the Standing Committee on 31

August 2016): |

“During it's meeting on 15 July 2016, it was decided that the task team should

be extended again to include civil sociely representatives” (page 4).

385 |
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206. Further, as already stated above, this issue will not be dealt with by the Task
Team, as it confirmed in its meeting on 22 September 2016 (JJB4) “SAPS
reported that there is a current court case pending on THRR, so this can't be

addressed by the Task Team at this stage.” (page 3)
AD PARAS 22 -24

207. | deny these paragraphs for the reasons given above. As shown in our
founding affidavit, we attempted on numerous occasions to engage with
SAPS on the issue of allocation of resources without success.*® Only after
making these attempts did we resort to bﬁnging this application. The “false

premise” arises from a distortion of our case.

RESPONSE TO THE AFFIDAVIT OF MAJOR GENERAL MAKGATO

208. The purpose of General Makgato's affidavit is to respond to the evidence of
Ms. Redpath. Given that most of the issues raised by General Makgato are
dealt with by Ms Redpath in her reply, | shall limit my response to matters not

dealt with by Ms Redpath.

AD PARA1-6

209. | note that General Makgato omits to set out his academic qualifications.

v

AD PARA 8

210. | deny that the suggested alternative method of allocating resources within
SAPS as propose_d' by Ms. Redpath is valueless. The purpose of her evidence
is to demonstrate the discriminatory nature of the current allocation of po!icé

resources. No expertise in organisational development is necessary for this

45 See section titled Engagement with the Respondents following the Khayelitsha Commission”
(Mlungwana affidavit [65.1 to 65.13])
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purpose. The alternative model proposed by her was for illustrative purposes.
The denial of her expertise with regard to policing is contradicted by Ms
Redpath’s curriculum vifae and the evidence in her replying affidavit that,
amongst other things, she has carried out a detailed analysis of bail in South
Africa for the Department of Justice and Constitutional Development and
written crime prevention strategies for provincial and local governments.
General Makgato does not say in his affidavit what exactly in the suggested
alternative method of allocating resources proposed by Ms. Redpath is
valueless, nor does he explain what fundamental shifts in policing render her
report valueless. The claim that we rely on out-dated data has been dealt

with above under the heading Based on Outdated Material.

AD PARA 9 -10

211

While | note the experience that General Makgato has, he fails to deal with
whether or not, on the basis of his experience he thinks the allocation of
resources in fair and rational. 1 deny that the allocation of resources is ever
changing and improving. Ms Redpath demonstrates that the THRR is

fundamentally unchanged since 2002.

AD PARA 11

212.

The allegations made in this paragraph are denied. | refer this Court to Ms.
Redpath's affidavit and the section above entitled The Recent Allocation of

Police Resources.

AD PARA 12

213.

Ms. Redpath's evidence is limited to demonstrating how SAPS has allocated
its resources and assessing those allocations against race, indicators of

poverty and incidence and rates of crime. The method she proposed to th
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Commission sought only to demonstrate that a rational method exists to
address the anomalies in the current allocations. She does not contend that
this is the best method for allocating police resources. We acknowledge that it
is SAPS’ responsibility to develop and implement a formula of allocating

resources, subject however, to it being fair and rational.

AD PARAS 13- 14

214. 1deny these allegations. 1 refer to what is stated in the preceding paragraph.
AD PARA 15
215. The allegations in this paragraph are denied. The Commission accepted the

testimony of the senior SAPS officers that they have insufficient personnel to
provide an efficient and effective service in Khayelitsha.*® Neither General
Rabie nor any witnesses who testified for SAPS at the Commission could give
an explanation as to ‘why the THRR seemed fo disfavor black previously
disadvantaged communities in the Western Cape in this way, nor did any
other SAPS member who testified before the Commission provide any reason
to explain the low levels of police to population in Harare and Khayelitsha Site
B.”" This finding flowed inevitably from the evidence. before the Commission,
including the concessions made by SAPS’ senior counsel, summarised above
under the heading Introduction. The same is true in this case - no explanation
has been given as to why there are fewer human resources in stations that

police poor black areas with high levels of crime.

AD PARAS 17- 20

46 Paragraph 154 of the Khayelitsha Gommission Report.
47 Paragraph 157 of the Khayelitsha Commission Report
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216. . | deny these allegations. | refer to what is stated abéve in response to
paragraph 8 of General Makgato's affidavit, the section entitled The Recent

Allocation of Police Resources and Ms. Redpath’s replying affidavit.

AD PARAS 21 -23

217.  The Applicants in this case are challenging the current allocation of police
resources and how it disadvantages police stations predlominantly serving
poor black areas with high levels of crime. These paragraphs are of little, if

any, relevance to the case.

~AD PARAS 24- 25

218. It is not our case that the individual elements used in the calculation of the
THRR are, viewed in isolation, discrimi.natory. Our case is that the outputs
generated by the THRR and the actual allocations made by SAPS are

discriminatory.

AD PARA 32

219, The allegations in this paragraph are denied for reasons which have been
spelt out above, notably in the sections entitled Apartheid spatial planning and

Separation of powers.

AD PARA 33

220. | refer to what is stated in the founding affidavit and Ms Redpath’s affidavit
concerning the THRR method. | accept that the allocation of police resources
is not an exact science and it is for this reason that SAPS has erred in not

interrogating the rationality of the outcomes generated by the THRR model.

AD PARA 34 — 40
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"1 have previously referred to the THRR's approach to take into account a

multiplicity of factors with small weightings; and | repeat that our case is not

for a larger SAPS budget.

[ deny that the theory underpinning the THRR model is sound and rational. |
refer to Ms Redpath'’s affidavits with regard to the short-comings in the model.
| note the concession that not all remnants of historical discrimination have
been eliminated. With. regard to provincial priorities, | refer to what is statec_i

above in the section entitled The Recent Allocation of Police Resources.

AD PARA 41

223.

The information provided by General Makgato does not explain the timelines
of the review, whether or not there will be public participation or how long after
the review is complete will SAPS implement any of the changes suggested, if

any. | therefore do not see how this information assists this Court in any way.

AD PARAS 42 - 44

224.

| deny that the Applicants’ analysis of allocation of resources ignores the role
of the Provincial Commissioner and that the Provincial Commissioners enjoy
an unfettered discretion. | refer to what is stated above, notably in the section

entitled The Recent Allocation of F’olicé Resources.

AD PARA 46 - 163

225.

Save to the extent that is set out below, the Applicants have responded to the
allegations in these paragraphs above (| refer in particular to the sections
entitled Based on Outdated Material and Recent Allocation of Police
Resources) and in Ms Redpath's affidavit and it would needlessly burden

these papers to repeat what has been stated elsewhere in our affidavits:
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| note the concession (in paras 61 — 62) that most of the policing
areas where resources are lower than average are in places where
stations have been built after 1994 to respond to the increase in
informa! settlements and government housing developments.
These stations will invariably be located in predominantly black
communities. Furthermore, General Makgato does not dispute the
data presented by Ms Redpath and he concedes that 23 years into
the democratic era differences in allocation are still determined by
existing infrastructure disparities. Having police resource
allocations determined by existing police infrastructure, much of
which was inherited from the apartheid state, is both unjust and
reveals that the THRR has failed to address past policing
injustices. The fear of poor areas being flooded with police (para
62) is simply fanciful,

It is common cause that policing is more difficuit in informal
seftlements and townships which lack infrastructure (see the
section entitled Policing More Difficult in Black Townships), yet
General Makgato contends (paras 63 —~ 64), without explaining
why, that it is not always possible to allocate more police personnel
to these areas. This concession is destructive of the defences that
SAPS has attempted to make to this application. The pressures of
urbanisation have resulted in thousands of informal settlements

being established across South Africa, which, on best estimates

available, accommodate around 1.9 million households (Statistics

South Africa ‘Census 2011 (2012). SAPS maintains that being
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visible and acceésib!e to these households must be contingent on
the development of infrastructure in informal settlements. | submit
that this shows that the police do not understand their constitutional
duty to ensure the safety of the most vulnerabie and it explains why
they have failed to allocate resources in a manner tha{ is fair and
rational;

225.3. General Makgato assumes (in para 78) that all South Africans can
afford comprehensive insurance. This is not the case. Insurance
results in the rate of reporting of property crimes being greater in
w